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HH IpaBoo6yajaTells B COCTOAHME 10 HAPYINeHHS, Ha 4YTo de jure HampaB/IeHO B3BICKAHHE KOMIIEHCAIMH, de
facto He npoucxoauT.

TlogBoza uTOr, MOXHO YTBEPXKIATH, UTO ONPEOeNIIOU UM PASMED KOMNEHCAYUY 30 HADYUWIEHUE UCKTIO-
YUMenbHLIX (KaK, 6Npovem, U Opyeux UMyujeCmeen blx) npas Kpumepuem 8 2paxcoancKom npage A6NAemcs
COpasmMeprHocmb  OelicmeumenvHbiM WU NPeononazaemviM UMYUJeCIBEHHbIM ROMEPAM NOMepnesuiezo.
WmeHHO 3TOT KpHUTepHil ¥ NOJDKEH GBITh HOPMAaTHBHO 3aKPETUIEH BO BCEX MPaBOBBIX MHCTHTYTaX, NMpemy-
CMATPUBAIOIMUX MPUMEHEHUE KOMIEHCAUMOHHBIX Mep. Omnpenenss COOTBETCTBHE pa3Mepa KOMIIEHCAIIMH
HaJIMYHBIM WM BEPOATHBIM YObITKaM KPEIHTOpa, CyAb! JOJDKHBE IPHHUMATE BO BHUMaHHMe JIWIIb Te 06¢Tos-
TeNbCTBA, KOTOpble MOryT BAMATH Ha YObrrku. Ilepevens Taxux o6cToATENBECTB (BCIOMOraTeNbHBIX KpUTe-
pHeB) MoxeT GBITH YCTAHOBIIEH B BH/E IIPUMEPHOTO MepeyHs CyAeGHBIMYU OpraHaMM:CPOK HE3aKOHHOTO HMC-
TIO/IL30BAHUA MCKITIOYHTELHOIO NpaBa, 5KOHOMHYECKad LIEHHOCTh 00bekTa (HampuMep, CTeNeHb U3BECTHO-
CTH TOBapHOro 3HaKa, HaJlM4ie U YPOBEHE Harpaj, KOTOPHIMH OTMeUYeH 00BeKT aBTOPCKOro Npasa), 3aTpaThi
Ha €ro co3JlaHue, MacmTaGbl BBeleHHs B 060poT U JIp.

‘

! Tlynkr 43.3 Iocranosnenus [neryma Bepxosroro Cyna PO Ne 5, ITnemyma BAC P® Ne 29 ot 26.03.2009 «O Heko-
TOPBIX BOMpPOCAX, BO3HUKIIX B CBA3H C BBEIEHHEM B JIeHCTBHE 4acTH YeTrepToif I'paxcaaHckoro kopekca Poccutickoit
Penepammy. locTyn u3 cnpas.-nipaBoBoli cucTeMsl « KoHcyasTaHTI Irocy.

2 Pewenue apbutpaxuoro cyma Craspononsckoro kpad or 06.10.2014 no pmenmy Ne A63-5775/2014. URL:
www.sudact.ru (zata obpamenus: 22.02.2016).

3 Pewenue apGurpaxksoro cyna Xa6aposckoro kpas oT 29 okrabps 2014 r. mo memy Ne A73-11820/2014. URL:
www.sudact.ru (zata obpamenus: 22.02.2016).

* Pewenue apbutpaxHoro cyma Craspononsckoro kpas or 06.10.2014 mo gmemy Ne A63-5775/2014. URL:
www.sudact.ru (iata o6pamenus: 22.02.2016).
5 Pewenue apbutpaxksoro cyma Kuposckoit obnacta or 18.12.2014 r. no memy Ne A28-4923/2014. URL:
www.sudact.ru (zara oGpamenns; 22.02.2016).

§ ocmanosenenue JlepsToro aneuiAUMOHHOro apGuTpaxsoro cyda or 15 mas 2015 r. no aemy Ne A40-3785/2011.
URL: www.sudact.ru (mata ofpamenns: 22.02.2016)

7 Pewenue apbutpaxksoro cyma Kupoecko#t obnacrm or 18.12.2014 r. mo gemy Ne A28-4923/2014. URL:
www.sudact.ru (nata oGpamenus: 22.02.2016).

H. B. Ky3nenona
Yomypmcxuii 2ocyoapcmeennviii ynusepcumem,
2. Hcesck

BUIbI OI'PAHMYEHII CBOBO/BI JIOTOBOPA

OGecnieyenne cBoOOABI YUACTHHKOB FpaxKaaHcKoro o6opora B chepe 3aKioyeHHs, W3MEHEHHS JIOro-
BOPOB M pACIOpsDKEHMss HUMH OCYINECTBIAETCA ITyTeM 3aKpelsIeHHs B IPaKAAHCKOM 3aKOHOHATeNbCTBE
npuHumna csoboxas! goroBopa. Iockonbky mobas cBo60aa HENOCPENICTBEHHO CBA3aHA C €¢ OrPaHHYECHHIAMH,
TO, G€3YCNOBHO, OQHOM M3 aKTyaJbHBIX MPOOJIeM LMBIIHCTHKY ABJIACTCA YACHEHHE BOIIPOCOB, CBA3AHHEIX C
JaHHBIM TIPaBOBHIM ABJICHHEM, BHIAaMH TaKMX OIPaHMUCHMI M LEMAMH MX YCTaHOBJEHHA. TaK, HanmpHMep,
M.H. BparuscKuii OTMEuasl, YTO «IIPH BCEM 3HaUeHHWH CBOOOMB! JOrOBOPOB OHA, Kak U mobas UHasg cBoboza,
uMeeT CBOM Mpeaensl. B unTepecax "Apyroro", moj KOTOpEIM IOAPa3yMeBalOTCA OCTAaNBHEIEC WieHEl obme-
CTBa M OBIIECTBO (FOCYAApPCTBO) B LIENOM, YCTAHABJIMBAIOTCS Pa3/IMYHOrO POJia OrpaHMYEHH, 3aKpeTyIeHHbIE
B caMoit o6meit hopMe B HOpMAX JOrOBOPHOrO NpaBay’.

Bonpoc 0 xiaccHUKALMH OrpaHwdeHuil JOroBOpHOH cBOOOAEI B HacTOsAIIee BpeMA HEZOCTATOMHO
paspaboTaH B Hayke rpakaaHcKoro npasa. JlaHHOe 0GCTOSTENLCTBO, Ha HAII B3I, BIeder 3a coboll MHo-
ecTBO NpobieM B NPaKTUKE MPHUMEHEHMS MPaXKIAHCKOrO 3aKOHOAATENbCTBA. BO3HUKAIOT BONPOCHI O NpaBe
COOTBETCTBYIOIMMX CYyGheKTOB 3aKIOMHUTh TOT I MHOM J0roBop (Hanpumep, YCTYNKA [paBa Ha B3bICKaHHe
HEYCTOWMKM OTAENBHO OT OCHOBHOrO 00S3aTeNhCTBA; NOTOBOP CTPaXOBAHUSA OTBETCTBEHHOCTU 3a HapyLIeHHe
JIOrOBOPHBIX OGA3aTENBCTB M T. [.); O BO3MOXKHOCTH BKIIOHHTh B 3aKIIOYaEMbIH JIOFOBOp OMpeJeseHHbIe
yCIOBHs (HarpUMep, COTNallieHHe O 3aJaTKe B NPEIBAPHTEILHOM JIOTOBOPE; YCIIOBUS O NpaBe apeHAoAaTeN
He MPUHMMATH APEHJIOBAHHOE MMYILECTBO A0 MCIONHEHHS apeHJaTOpOM CBOMX obs3aHHOCTel IO BOCCTa-
HOBJICHHIO JAHHOT'O UMYIIIECTBA U JIP.).

© Kyznenosa H. B., 2016
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Heo6XoquMMOCTh M3yueHHS oOrpaHWueHHii cBOGOIBI IOropopa, TakMM oOpa3oM, HeoOXomuMa, Bo-
NepBHIX, A YCTAHOBJIEHUS YETKMX M SCHBIX 3alPETOB B HOPMaX NOrOBOPHOIO IMpaBa, MO3BONAIOMMX Cy6h-
€KTaM IpakXIaHCKOro 0GopoTa elle Ha CTagHH 3aKIMOYEHHS MPaXKAaHCKO-TIPaBOBOrO JAOrOBOpA YACHMTh JIf .
cebs paMKH HO3BOJIEHHOT'O TOBEJEHHA, @ BO-BTOPHIX, HCKITIOYNTH NPOU3BONBHOE BMEIATENLCTBO CYNOB B
NpaBoOBOE PErYIMPOBaHME COAEPHKaHHA MpUHLHANA cBoGozEl. Bropoe 06CcTOATENECTBO OCOGEHHO aKTyaNbHO
B HACTOSIIee BPEMs, KOTZa CyZbl AOCTATOYHO aKTHBHO BMEIIMBAIOTCA B NPOLECC yCTaHOBJICHNS 0Os3aTeNb-
HBIX TIPaBUJ MOBEAEHHUA W1 CYGBeKTOB IpaxkAaHCKoro o6opora (HanmpuMep, paBuila MpUMEHeHHA cT. 319
T'KP®, cr. 327TKPD, . 3 c1. 614 TK Pd 1 ap.)

B HayuHOl JMTepaType Ha CETONHALTHUI AEHbL CYMIECTBYIOT pa3MvHbie KiacCHUKALMU OrpaHHye-
Huii cBoGomst JoroBopa. Tak, Hanpumep, M.H. Bparunckuil noapasaensan UX Ha HeraTHBHbIE W TIO3UTHB-
ueie’; HU. Knefin orMevana HeoGXOAUMOCTh yYeTa OTpaHMYEHHMi HOTOBOPHOH CBOGOIE!, NMPEXYCMOTpEH-
Heix Koncturyumeit Poccuiickoit denepauvu, ¢enepanbHbIME 3aKOHAMH, B TOM HHCNIE HMIIEPaTHUBHBIMU
nopmamu TK PO B uensx samuTsl my6nuusEX MHTEpecoB, caboii cropoHst B aorosope’. K.Y 3a6oes Bhi-
Jeiser 00beKTHBHEIC H CYOLEeKTUBHBIE OrPaHHYEHMS, OTHOCA K MEPBEIM HOPMBI rpaXJaHCKOro TpaBa, ycTa-
HaBJIMBAIOLIHE BHEITHHE H BHYTPEHHHE U3BATHA U3 «CEKTOpa CBOOOMBI, @ KO BTOPBIM — OIpaHHYEeHMs, yCTa-
HOBJICHHBIE KOHTPAT€HTaMM JUI ce6s CAMOCTOATEIBHO, IO CBOEMY YCMOTPEHHION”.

AT. KapaneroB u A.H. Cagenber 0OpamaroT BHUMaHHE, B YaCTHOCTH, Ha OIpaHMYEHHA JIOrOBOPHOM
cBo0oaB! BO UMs HHTEpecOB O0ILIECTBa, FOCYAApCTBa MIIM TPETHHX JIHLL, a TakKe OrpaHHYECHHE B «IaTcpHa-
STMCTCKIX) LEAX,

AJI. Manpmxues orMedaeT CTaTHKY M JMHaMHUKy CBOGOMb! JOrOBOpa, pasrpaHH4YMBas OrpaHHYCHHS
JIOrOBOPHOM CBOGOIB HA CTA[MH BO3HMKHOBEHHA M MCTIONHEHUS NOTOBOPHOro ofs3arenscrBa’. TakuM o6-
pasoM, OrpaHHYeHHs CBOGOABI AOroBopa MOXKHO KiIaccHGMUMpPOBAaTh MO PasiIUYHBIM OCHOBaHUAM. Bo-
NEePBLIX, TIO OCHOBAHHAM MX YCTaHOBNEHHA: npemycmorpeHHble Koncruryumeit Poccniickoit ®enepaunn
(m. 3 cr. 17; m. 2 ct. 34; . 3 cT. 55), K PO, ycraHoBNeHHbIE CIELMANBHBIMU (delepalbHBIMH 3aKOHaMH.

Bo-BTOpBIX — MO LENH UX YCTAHOBNEHHUS: a) MPESAYCMOTPEHHBIC B LE/IAX 3aIIUTEI HHTEPECOB rocynap-
CTBa ¥ o0ImecTBa B LielloM; §) OrpaHH4eHNs B LEIX 3aluTHl «cnaboii» CTOPOHBI B JOroBOpE; B) OrpaHMYe-
HUA B LeNIX obecrieueHHs 3allUThI NpaB TpeThUX L. B-Tpersux, cBo6oa JOroBopa orpaHMYEHa B 3aBH-
CHMOCTH OT CTaJMH JOroBOpHOro npouecca. Crofia OTHOCATCA OrpaHHYCHHA, MPEAYCMOTPEHHBIC HA MOMEHT
BHIGOpa KOHTpareHTa no JOroBopy M BHAa NOroBOpa, NPaBHjIaM KOTOPOrO CTOPOHBI XOTAT NIOXYMHHUTEL CBOU
OTHOIIEHUSA ~ HOPMBI O CIIEHANFHOM CYOBEKTHOM COCTaBE JOrOBOpa, NPEHMYIIECCTBEHHBIX IpaBaX Ha 3a-
KIIOYEHHE OTASNBHBIX BUJIOB JOrOBOPOB; 3aIpeThi Ha 3aKIIIOYEHNE IOTOBOPOB ONpeielleHHOro BUa (cr. 574
'K PO, cr. 932 TK P®). K 310if ke rpynme OTHOCATCA OrpaHUYCHHs, NPEAYCMOTPEHHBIE Ha MOMEHT
oopMiIeHIs JOrOBOPHOrO MPaBOOTHOMICHHS —~ MpaBWiIa o (opMe H rocyJapCTBEHHOM perHcTpaluy Aoro-
BOPOB H HENEHCTBUTEIBHOCTH HOrOBOPOB, OrpaHMYEHMS, NMPETyCMOTPEHHBIE OTHOCHTEIBHO COACpKAHHA
TPaXIaHCKO-TIPABOBLIX JOrOBOPOB, YCTAHOBIECHHUA OTACNBHLIX YCIOBH AOrOBOPOB MMIIEPAaTHBHBIMH HOp-
MaMM, OLEHOYHBIE MOHATUS IIPH OTpelelieHAN NOTOBOPHBIX YCIIOBUH, TpeOOBaHUSA O CYIECTBEHHBIX YCIIO-
BHAX Joroopa. OrpaHu4eHus JOroBOpHOI CBOGOIBI MOXKHO NOAPA3/IENUTh B 3aBUCHMOCTH OT TOFO, K KOMY
OHM 00palleHsl, Ha MpeXyCMOTpPEHHbIe U CYOBEKTOB NPEANPHHHAMATENLCKON AeATENTBHOCTH U YCTaHOB-
TIEHHBIE U1 WHBIX YYaCTHUKOB IPaXKJaHCKoro o6opora. K TakoBEIM OTHOCSTCS MpaBHia, NPeIyCMOTPEHHEIE
cr. 310 T'K P® 0 HemomycTUMOCTH OXHOCTOPOHHEro OTKasa OT oGA3aTenbeTBa, HopMa cr. 317.1 o Bo3MoX-
HOCTH HAuWCIICHUA 3aKOHHBIX IMPOLIEHTOB Ha CYMMY HEHEXHOro o0s3aTenscTBa, cT. 431.1 o HOroBOpHBIX
TIOCNEACTBUAX HEREHCTBUTEIBLHOCTH JOTOBOpa M JIp.

Oco6oe MecTo cpey OrpaHMYeHMit JIOroBOPHOH CBOOOABI 3aHUMAIOT 00A3aTe/IbHblE OCHOBaHHA MX
3aKmoueHnd. TIpH 5TOM Takoke ClieXyeT 3aMeTHTb, YTO BONPOCH O MOHATHH, BHIAX 0083aTeNbHBIX OCHOBA~
HMI 33KTIOYEeHHs JOrOBOpa HEAOCTATOUHO MCCAECROBAaHB! B pOCCHiiCKOll UMBUNMCTHKE. 3HAYMMOCTD HKE U3y~
YeHHUs YKa3aHHBIX BOIIPOCOB, Ha HAll B3IViAA, TPYAHO IepeoleHnTs, n60, kak ormedan eme V.A. TTokpos-
CKHH, «H3BECTHBIC OrpaHW4EHNs NPUHLIUIA JOFOBOPHOM CBOGOIBI HEH306EXKHEI, H BECh BONPOC 3aKIIOYAETCA
TONBKO B TOM, KaK JaieKO OHM MOTYT W/ITH 1 B KAKMX TEPMHHAX OHM MOTYT GEITh BEIPAKEHED) .

Yto ke npeAcTaBIMOT co00i 00A3aTeNbHbIE OCHOBAHNA 3aKIIOUCHHS IOTOBOPOB?

Tlon 06A3aTeNbHBIMH OCHOBAHWAMM 3aKITFOYEHHS I'POKAAHCKO-IIPABOBHIX JIOTOBOPOB CJIEAYET NOHH-
MaTh Takue 0GCTOATENbCTBA, C KOTOPHIMH HOPMBI I'paXKIaHCKOro 3aKOHOJATENbCTBA CBA3BIBAIOT ONMpeAeie-
HMEM NpaBoBBIE NMOCNEACTBHSA, KaK TO 00A3aHHOCTH OFHON MM 06enx cTopoH B OyaymieM, Ha onpeesieH-
HBIX YCJIOBHSAX, 3aK/IIOMHTh ONpPeNeNIeHHBI TIpaskaaHcKo-nmpaBoBod moroBop. Kiaccuduimposate o6s3a-
TEJIbHBIE OCHOBAHMS 3aKIIIOYEHHs IpaKAaHCKO-NPABOBBIX JOrOBOPOB MOXHO IO Pa3/IMYHBEIM OCHOBaHHAM.
Bo-niepBriX, o cdepe X pacHpoCTpaHEHUss MOKHO BRISTUTE o0IIMeE U CHELMANBHBIE 0043aTENbHBIE OCHO-
BaHM 3aKMoYeHHs Joropopos. K o6mmm Bo3MoxkHO 6bUI0 Gbl OTHECTH Te, KOTOphie PacIpOCTPAHAIOTCA Ha
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BCE /I 3HAUATENBHOE GONBIMMHCTBO AOroBopoB. HampyMep, TakoBBIMH ABILMIOTCA NpeABapUTENBHEI Toro-
Bop; molezia Ha Toprax MpH 3aKIIOYEHHHU JOT0BOPA MO KOHKYPCY HIIH Ha ayKLMOHE.

CreunankHbie 0GS3aTeNbHEIC OCHOBAHUA XapaKTEPHE! TONBKO U1 ONPEAENEHHOH TPYTIIET OroBOPOB
(TryGuuHbIi {OroBop) KGO TMpeAycMOTPEHB! TOMBKO JUIA ONPEAEIEHHON0 BUAa OT0BOPa (HaNpuUMep, NpH-
Hy/ITEIbHAA MLEH3HA, 06A3aTeNbHOe CTPaXOBaHMe, AOroBOp GAHKOBCKOrO c4eTa B MOPSJKE, NPEAyCMOT-
peHHOM I1. 2 cT. 846 TK P® u np.).

OGs3aTenbHble OCHOBAHHA 3aKTIOYEHHS IPaKAAHCKO-TIPABOBEIX IOFOBOPOB MOXHO KJIacCHQHIMpPO-
BaTh [0 OCHOBAHMAM BO3HMKHOBEHHUS Y CTOPOH OGA3aHHOCTH 3aKIIOUUTB IOroBop: 1) Ha MpexycMOTpeHHEIe
3aKOHOM (06s13aTeNbHOE CTpaXOBaHUeE, rOCYAapCTBEHHBIH, MyHULIMNANLHEIN 3aKa3) H 2) COrNameHNeM CTO-
pon (mpeaBapuTeNnEHEIN JoroBop, noGeaa Ha Toprax). Ilo pacnpenenennio npas 1 o6A3aHHOCTEH CTOPOH
AOroBopa MOXHO BBIACIHTE /IByCTOpPOHHEO0A3bIBaI0MMe (MPeABAPHTENBHBIN JOrOBOp) H OTHOCTOPOHHEOG-
3biBatomue (ySnudHEN noropop). Tak, HanpuMep, TpeGoOBaTh 3aKITIOUEHHS JOTOBOPA, OTHOCALIErOCH K TH-
My mMyGTMYHEIX, BIPaBE TONBKO He 0043aHHAaA K 3aKIOYEHUIO OroBOpa CTOPOHA. 3aMETHM, YTO B OTHOMIE-
HHU BO3MOXXHOCTH CYHICCTBOBAHHA CHHAIUIArMATHYeCKHX O0A3aTENBCTB 3aKMOYMTH AOroBop B Gyaymem
eme E. I'ogomd orMedas, YTo TakoBble «TIO CYHIECTBY, SBJIAFOTCA OXHOCTOPOHHUMEY, a TIPHHATHE Ha cebs
oGenMM CTOpOHaMM 0GA3aTeMbCTB 3aKTIOUHTS NOroBop B Gymymem Gyner He o6emanue JOroBopa, a «A0ro-
BOp CO CPOKOM WM ycnoBHBIH». Ha Hawn B3Iz, To 06CTOATENRCTBO, HTO COBPEMEHHOE IPAsKIAHCKOE 3aK0-
HOZaTeNBCTBO NpEUIaraeT KOHCTPYKUHIO CHHA/IaArMATHYECKOTO MPEABAPUTENBHOTO JOTOBOpPA, HE HUCKIIO-
YaeT PaBo YYaCTHHUKOB rpaXkJaHCKOro 060poTa 3aKiIFo4aTh €ro Kak OHOCTOPOHHMIA.
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0. A. Ky3nenona
ITepmcxuii 2ocyoapcmeennblil HAYUOHANLHBLE UCCIEO08AMENLCKUL YHUBEPCUMEM,

2. Ilepmo

K BOIIPOCY O «BUHOBHO¥» U «(SE3BHHOBHOI»
I'PAJKIAHCKO-TIPABOBOI1 OTBETCTBEHHOCTH

HepaspemenHslii o cHX MOp CIIOp O TOM, KaKOi M3 IBYX TMPUHLMIIOB — BUHBI WIA NPHYUHEHHA — Jie-
*HT B OCHOBaHHH I'paXKIaHCKO-TIPaBOBOi OTBETCTBEHHOCTH, HMEET JaBHIOIO HCTOPHIO.

V4acTHHKOB YKa3aHHOH AUCKYCCHH YCJIOBHO MOXHO Pa3lelUTh Ha IBE OCHOBHBIE PYIIIEL.

Konyenyusa oonycmumocmu zpadicdancko-npagosoii omgemcmaennocmu 6e3 eunvr. CaMylo MHOro-
YHCIEHHYIO TPYNITy TpejcTaBHTeneil aHHON KOHLEMIMM COCTAaBIIAIOT Y4eHble, KOTOpble CUMTAIOT, YTO B
rpaXkIaHCKOM TpaBe AelCTBYeT PUHLMI BHHLI C HEKOTOPHIMH OrpaHHYEHHAMH (MCKITIOUSHHAMH)'.

Tak, O.C. Hodde mucan: «OTBETCTBEHHOCTE 3a BHHY, 3a COBEpIICHHE BHHOBHBIX JielicTBui, cocTaB-
JIstleT OCHOBHOM TIPHHLMII OTBETCTBEHHOCTH, OOMMIT MIs BceX OTpaciieif COBETCKOro COLMANMCTHYECKOTO
mipaBa. Pasymeercs, BOMpoOC O MPU3HaHWU U3BeCTHOH (HOPMBI BHHBI M ONMpeEENeHHON CTENEHH BHHOBHOCTH
JOCTATOMHBIMM JUI1 TIPUMEHEHH IOPUAMYECKHX CaHKUMH K NpaBOHapYIIMTENIO MOXET CTABHUTHCA M paspe-
IWAThCH [O-PasHOMY B Pa3NMYHBIX OTPaciiX NpaBa, B 3aBUCHMOCTH OT crielMdHuecKoro xapakrepa peryim-
PYEMBIX MMM OGILIECTREHHBIX OTHOMIEHHMI?. Jlanee yueHLIH MUILET, YTO YYACTHHUKH COBETCKOTO rpaIaH-
CKOro 060opoTa AOKHEI 3HATh, YTO «OCHOBAHMEM JUIA BO3NOXKEHMSA HA HUX OTBETCTBEHHOCTM, KAK NPAGWIO
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