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O0mas xapaKTepuCcTHKA padoThI

AKTyallbHOCTBL TeMbl HcciaegoBaHusi. [IpoBeneHue B
Poccuiickoit ®enepanuu cyaeOHO-TpaBoBOi pedopMbl 00YCIOBICHO
JEMOKpaTU4YEeCKUMH TIpeoOpa3oBaHMsIMH B Hallleil CTpaHe, CO3JaHueM
TIOJUTMHHOTO IIPaBOBOTO IrOCYJapCcTBa, PEILHOI0 00ecTieueH s 3aliThI
IIpaB ¥ CBOOOJ YeJI0BeKa.

C 1 urons 2002 rona Ha teppuropun Poccuiickoit deneparyu
JIECTBYET HOBBIM YTOJIOBHO-NPOLIECCYANIbHBI KOAEKC, B KOTOPOM
MIPUCYTCTBYIOT COBEPILICHHO HOBBIC TIIOJIOXKEHHUsS, B TOM 4YHCIE H
OTHOCSIIHECS K PETN3alNUU TaKOTO0 MHCTUTYTa Kak «OcoObli OpsSIoK
NPUHATUSL  Cy[JeOHOrO pELIeHUs MpU COMJIACHMHM OOBUHIEMOIO C
MIPEABSIBICHHBIM €My OOBUHEHHEM.

3aKoHOaTeNIeM JaHHBIH IIar NPeANPUHAT B CTOPOHY YCHICHUS
Hayajla JMCIIO3UTUBHOCTH, KOTJa M CaMoO COJAEp)KaHue cyneOHoro
pasOuparenbcTBa, M CyHeOHBII NPUIOBOP IO  OIpPEAEICHHBIM
mapaMeTpaM CTaBATCS B 3aBUCHUMOCTb HE TOJIBKO OT pe3yJbTaToB
CyaeOHOro WCCIIEJOBaHUS JI0KAa3aTeIbCTB, HO W OT IIO3UIHMU U
BOJIEU3BSBICHUS CTOPOH.

Ha mnporsxennn Oomee dYeM [AByX JeT B JACHCTBYIOLIHHA
uHCTHTYT  «OCo0BIii  TOpsAHOK  cymeOHOTO  pa30MpaTeNbCTBaY,
3akpemieHHbld B pasgene 10 YIIK P®, 3akoHonareneM HEOIHOKPATHO
BHOCWJINCh M3MEHEHHUS. JTO TOBOPHT O TOM, YTO JAHHBIH WHCTUTYT,
BBI3BIBAsI HEKOTOPBIE ITPOOIIEMBI ITPU €r0 MPUMEHEHHUH C CaMOro Hadaia
JIEWCTBUS, BCE-TaKU IMPUIKUBAETCS B CHCTEME POCCHIICKOro IpaBa,
NOATBEPXkIas HEOOXOIUMOCTh BBEACHHS M OINpPEICICHHYI0 pPadoTy
3aKOHOJIaTeNIs, HAlPaBJICHHYIO Ha YIPOIIEHHE MEXaHW3Ma IMPUMEHEHUS
MOJIOXKEHUH YKa3aHHOTO pa3JieNa Ha IPaKTHKeE.

B HayuHOIl tuTepaType BCTpEeUaroTCs pa3iIuyHble TOUKH 3PEHUS
IOPUCTOB NMPAKTUKOB U TEOPETUKOB, HAIIPABJICHHBIE HA pa3pelleHHe TeX
WIN WHBIX NpoOJIEM TIPUMEHEHUs IIOJIOKEHUH 0coboro mopsjaka
cyaebHoro pasbuparenscTBa. HekoTopele M3 HUX, HECOMHEHHO, HAIILIN
CBOE OTpPaXCHHME W BO BHECEHHBIX HM3MEHEHHUsIX. Bmecre ¢ Tem 10
HAacTOAIIETO BPEMEHH HE CO3JaHa HJcajdbHash MOJEIb WHCTUTYTa
0co00ro MmopsiIKa.

CrnoxuBIIeecs: MOJOXKEeHNE MOOYIWIO AWCCEPTAaHTa C Y4EeTOM
MHEHUI U MO3ULUH YYEHBIX IPOLECCYaAINCTOB A IPaKTHUKOB,
U3JI0KEHHBIX B HAy4YHOM JUTEepaType B epuos ¢ Havana aeiictus YIIK
P® mno Hacrosmiee BpeMs, HCCICIOBaTh IMPOOJIEMHBIC BOIPOCHI,
CBSI3aHHBIC C IIOJIOKEHUSIMH HHCTHTYTa 0co0Oro mopsiika cyneOHoro
pa3OupaTenbcTBa W MOPSAKOM IIPUMEHEHHS O3THX IIOJIOKECHUH Ha
MIPaKTHKE, TPEIUIOKUTD CBOH BapHAHT HHCTHUTYTA.
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HcxonHo#t 6a3oit it (OPMHUPOBAHHS TEOPETUYECKUX OCHOB
TTOCTYXXHIN TPYABl ydeHbIX-niporeccyanuctos: JI.b. Anekceesoit, X./1.
AnuxniepoBa, B.J[. ApcenbeBa., b.T. besnenkuna, B.I1. boxxbsesa, A.Jl.
boiikoBa, C.B. bopoauna, O.B. Bonbickoit, A. D'ynsesa, A.IL
I'ycbkoBO#, T.H. [lobpoBonbckoit, 3.3. 3unaryuiuHa, FH.B.
Kopenesckoro, B.A. JlazapeBoii, A.B. Jlenckoro, B.3. JlykameBuua,
IT.A. Jlynunckoii, C.A. Mapiesa, 3.b. MenbuukoBoii, 1.®. Mernuna,
N.b. Muxaiinosckoii, E.b. Muszynunoii, B.Il. Haxwumosa, W.JIL.
[erpyxuna, P.JI. PaxynoBa, K.A. PeibanoBa, M.K. Cupuznosa, A.B.
CwmupaoBa, M.C. Ctporosuua, JL.I'. Taresauno#t, T.B. TpyOHUKOBOH,
A.I'. Xamuynuaa, B.C. Ilagpuna, C.A. lleiidepa, C.I1. lepOsr, FO.K.
SlkumoBMYa U JIp., B KOTOPhIX OHHM B TOM WJIM HMHOM CTENEHU
paccMmarpuBalid POOJIEMbI YIPOILICHHOH (OPMBI CyIOITPOU3BOACTBA, B
CHJIy 4Yero B mpoiecce padOThI Hal JuccepTaleid aBTop Hamboiee
qacTo mpuberan K TpyAaM 3TUX YUEHBIX.

OTMe‘iaﬂ 3HAYUTEIILHBIN BKJIaJl BBIIICYKAa3aHHbBIX YYCHBIX B
COBEPILICHCTBOBAHKE TCOPUHU U MPAKTUKU 0COOOTO TOPSIKA CyIeOHOTO
pa30upaTensCTBa,  HEOOXOAMMO  OTMETHTh, YTO Ha  ypPOBHE
JIICCEPTAIUOHHOTO HCCIICIOBAHUS aHam3 MIPaBOBBIX u
OpTaHU3AIIOHHBIX BOIIPOCOB IPUMEHEHHS 0COO0TO MOPSIKa CyIeOHOTO
pa30mpaTensCTBa B YTOJIOBHOM TIPOIECCE IIPEACTABICH JIUIIb B
mucceprarun K. A. Pri6anoBa, HO B ero paboTe ObUTH OCBEIIEHBI TOJBEKO
HEKOTOpbIE aCIeKTHl 0c0o00To MmopsaKa cyaeOHOro pa3dupaTensbCTBa.

Bmecte ¢ TeMm, NmpoBeACHHOE HAMH HCCIIEJOBAHUE IOKA3alo,
YTO B HACTOSIIEE BPEMs IO-TIPSKHEMY CYIIECTBYET HEMajio MpoOiieM
TEOPETHYECKOTO M MPAKTHYECKOrO  XapaKTepa, CBS3aHHBIX C
(YHKUMOHMPOBAaHWEM ¥ pa3BUTHEM HWHCTHTYyTa 0CO0Oro mopsijika
CyaneOHOro pa30upareNbcTBA B YTOJIOBHOM CYAOIPOHM3BOJCTBE, 4TO
TOBOPUT O HEOOXOJTUMOCTH €0 JaIBHEHIIIEro HayqHOTO OCMBICIICHUS B
LIEJIIX COBEPUICHCTBOBAHMUS €T0 MPAKTHYECKOTO MIPUMEHCHUS.

B pabore cnemaHa TmONBITKA B KOMIUICKCE pa3pelIUTh
mpobimeMbl  0co00oro  mopsnKa CcyAeOHOro  pa30OmpaTenbCTBa U
MPEUIOKATh  JANbHEHWINEe TYTH pPa3BUTHA JAHHOTO HHCTHTYTA.
HuccepranT He NpPETEHIyeT Ha OCBEIIEHHE BCEX BOIPOCOB IO 3TOH
TeMe, MOCTaBHB 1eJIb OCTAHOBHUTHLCS, IO €r0 MHEHHIO, TOJIBLKO Ha OoJiee
CYIIECTBEHHBIX U3 HUX.

O0beKTOM JAMCCEPTALMOHHOIO MCCAEAOBAHMA  SIBISIOTCS
OGHJ,eCTBeHHble OTHOULICHMUA, BO3HHUKAOUIIUC MEKIY Cy6"beKTaMl/I
YTOJIOBHOTO CYOIPOHM3BOJCTBA B CBSI3U C NPUMEHECHHEM 0CO00ro
mopsizika CyAeOHOrO pa3OUpaTeNbCTBA MPH COTJIACHH OOBHHSEMOTO C
MIPEIbSIBIICHHBIM €My OOBHHCHHUEM.

[penmeToM wuccaeT0BAHUS BBHICTYNAIOT HOPMBI YTOJOBHO-
MPOIECCYabHOTO TIpaBa, YTOJIOBHOTO TIIpaBa, IPAaBONPHUMEHHUTENbHAS
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MIPAKTHKA, a TAKKEe HAYYHO-TIPAKTHYECKUE U TEOPETHIECKHE Pa3paboTKU
MPUMEHEHHI0O 0co0oro Topsiika cyaeOHOro pasduparenbcTBa U
CBSI3aHHBIE C €ro MHCIOJIb30BaHUEM BOIPOCHl oOOecreueHus IpaB u
MHTEPECOB JINYHOCTH B YTOJIOBHOM CY/IOIIPOU3BO/ICTBE.

Hayuynasi HOBM3Ha MCCJIeOBaHHUS OIPEIEIsieTCs] BBIOOPOM
TEeMBI, KOTOpas paHee HE ObUIA MPEIMETOM OTACIBHOTO H3YUYCHUS.
Brieperie Ha MOHOTpadUIecKOM YpOBHE OBIIO IPOBEICHO UCCIICIOBAHUE
KaXXJIOTO 3Tara 0co00ro MmopsaKa MPOU3BOACTBA 10 YTOJIOBHBIM JICIaM,
BEIBIICHHE HauOoJiee aKTyalbHBIX €ro mpoOiieM © BHIPaOOTKON
MIPEUIOKEHUI 10 UX Pa3pelIeHHIO.

Huccepranus MpPEACTaBISAET coboit KOMIUIEKCHOE
MOHOTpa(HUeCcKOoe HCCIEIOBAaHHE OCO0Oro MopsAKa CyAeOHOro
pa3buparenpcTBa W BO3HHKAIOIIMX B XOAE €r0  peajn3alud
npoueccyajIbHbIX IpodieM. Ha ocHOBE TeOpeTHUECKUX U MPAKTHYECKUX
UCCIIe0BaHuU JICCEPTAHTOM BHECCHBI MPEIOKEHUS o
COBEpIICHCTBOBAHUIO  JEHCTBYIOLIETO  YTOJOBHO-IIPOIECCYaIbHOTO
3aKOHOJIATEIILCTBA, HAIPABICHHBIC Ha TNOBEIMICHHE 3()PEeKTUBHOCTH
YTOJIOBHOTO CYJONIPOU3BOJICTBA W TPHBEJCHUE €r0 B COOTBETCTBHUHU C
MEXIyHAPOJAHBIMH CTaHAAPTAMH [0 3alllUTe MpPaB ¥ 3aKOHHBIX
WHTEPECOB YEJIOBEKA U TPAXKTaHUHA.

Henu u 3agaum ucciaenoBanms. llenp auccepTaunoOHHOTO
WCCIICIOBAHMS 3aKII0YaeTCs B TEOPETHYECKOM aHajm3e IpolieM,
CBA3aHHBIM C TPUMEHEHHEM  0co0O0ro  mopsaka  CyneOHOro
pa3buparenpcTBa B YCIOBHSIX  CYHIECTBYIOIIEH HECTaOMIBHOCTH
MIPaBONIPUMEHHUTENBHOM MPAKTHKH P MPoOesiaX B 3aKOHOIATENBCTRE, a
TaKXke B BHIPAOOTKE MPAKTHUCCKUX PEKOMEHIAIMU JUIsl ClIeJ0BaTeNeH 1
CyJIe# pu NPUMEHEHUH 0CO0O0TO MOpPsiIKa CyIeOHOr0 pa3doupaTebCTBa.

Jliist ee mocTvkeHrs ObLIIM TIOCTABJIEHBI CIEYIONINE 3a/1auu:

- IPOAHAIM3UPOBATH OCHOBAHHS WM YCIOBUS auddepeHIanum
YTOJIOBHOT'O CyJIONIPOHU3BO/ICTBA;

- 000CHOBATh HAJTMYHE CAMOCTOSITEIHLHOIO HHCTUTYTA «OCOOBIN
MOPSAZOK CyZeOHOTO pa30mpaTenbcTBa» KakK (OPMBI  YIPOIIEHHOTO
CYIOIIPOM3BOJICTBA;

- PacCMOTPETH Pa3INIH MEXKIY 0COOBIM MOPSIKOM CyAeOHOTO
pa3buparenpcTBa M MHCTHTYTOM CYAEOHOM CIENKd, MPakTHKYyeMOW B
yronosaoM cyaonpomsBoacTse CIIIA, Benukobputannu, lloTnannny, a
TaK)K€ HHCTUTYTOM TIIOCTAHOBJICHUA TIIpUKa3a, IPAKTUKYEMOIO B
YroJIOBHOM cyoripou3BoacTse ['epmanmu;

- 000ocHOBaTh HEOOXOIUMOCTh BBEAEHHS HOBOH (opmbl
YIPOIIEHHOTO  CYJOIPOU3BOJICTBA: 0COOOr0 MoOpsiAKa CyaeOHOro
pa3dupaTensCTBa C MPOBEICHHEM COKPAIICHHOTO CYAe0HOTO CIIC/ICTBUS;

- paccMOTpeTh YCJIOBUS W OCHOBAHHS IIPOU3BOJCTBA IIO
YTOJIOBHOMY A€y B 0cOO0OM TMOPSAKE;
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- ONpeAENUTh  MPOLECCYaJbHBIH  IMOPSIOK  3asBICHUSA
XOJaTaliCTBA M IMPUHSITHE DEIIEHHS O NMPHUMEHEHHH OCOOOro mopsiika
CyJ1eOHOTO Pa30UpaTeIbCTBA;

- TOKa3aTh OCOOCHHOCTH TIOATOTOBKM YrOJOBHOTO Jeia K
CyJeOHOMY pa30oHpaTeIbCTBY B OCOOOM MOPSJIKE;

- packpbITb  OCOOEHHOCTH  JIESTEINBHOCTH  CIIEAOBaTelIs
(1o3HaBarens), TOCYIapCTBEHHOI'O WJIM YacTHOTO OOBHHHTENS U
MIOTEPIEBIIETO, Cy/1a, O X0aTalCTBy OOBHHAEMOTO (IOACYIUMOTO);

- PaccMOTpeTh OCOOEHHOCTH yJacTHs 3aIlMTHHKA MO0 JesiaMm,
paccMaTpuBaeMBIM B 0COO0OM TOPSIKE CYACOHOTO pa30MpaTeIbCTBa;

- PacKpbBITh OCOOCHHOCTH IIOCTaHOBKH IIPUTOBOpPA B 0OCOOOM
TOpsAAKE CyAe0HOTO pa30HpaTenhCTBa;

- pacCMOTpPETh  MPOLECCYaTbHO-NIPABOBbIE  IOCIEICTBUS
NPUMEHEHHUST 0CO00TO MOPs/IKa CyAeOHOro pa3oHpaTeLCTRa;

- pa3paboraTh KOMIUIEKC MpPEAJIOKEHHH, HalpaBICHHBIX Ha
coBepiieHCTBOBaHMEe HopM paznena 10 YIIK P®, perynupyromux
OCHOBAHHMSI, YCJIOBUSI M NPOLEAYpPY peau3aliil HHCTHTYTa 0co00ro
Topsizika cy1eOHOro pa3doupaTenbCTBa.

MeTon0JI0THYECKOl  OCHOBOW  JgUcCepTAllMH  ABISETCA
OUATEKTHUECKHMH METOJI HaydHOro mo3HaHus. Kpome Toro, mpwm
WCCIIEIOBAaHUN TIPUMEHSJINCh YacTHO-HAy4YHbIE METOIbl: CHCTEMHO-
CTPYKTYpHBIH, JIOTUYECKUH, KOHKPETHO-COLIMOJIOTMYECKHUI,
HCTOPUYECKUH, CPaBHUTEIBHO-NPABOBOM, CTaTHCTHYECKUE METOIBI C
IpUeMaMH  aHajlW3a W CHHTE3a, HAONIONCHMS, OIMCaHUA W
aHKETUPOBAHMUS.

TeopeTuyecKy0 OCHOBY AMCCEPTALMOHHOIO HCCJIeJ0BAHMS
cocTaBuiIM 0a30Bble IIOJIOKEHWsI o0lIei Teopuu mpasa. B mpouecce
HCCIIEIOBAHUS IHUCCEPTAHT PYKOBOACTBOBAJICA HAy4YHBIMH TPyJamMu B
00JIaCTH YTOJIOBHOW MOJIMTHKH, CYAOYCTPOMCTBA, YrOJIOBHOTO IIpaBa,
YTOJIOBHOT'O MTPOIIecca, KPUMHHAIMCTUKH, CYZEOHOH NICUXOJIOTHH.

OMIMPUYECKYI0 OCHOBY AMcCCcepTANMHI COCTaBWIIN
pe3ympTaThl  W3y4YCHHS ~ MaTepuanoB 628  YTONOBHBIX e,
PacCMOTPEHHBIX BOEHHBIMH CyAaMH, HaXOSIIMMUCS HA TEPPUTOPUH
IIpuBOIKCKO-YpanbCKOro  BOEHHOTO OKpyra, ¢ HCIOJb30BaHUEM
0co0oro nopsaka cyeOGHOro pa3dupaTesIbCTBa U JIMYHBIN ONBIT Y4aCTH
aBTOpA M €r0 KOJUIET B KAUECTBE FOCYAAPCTBEHHOTO OOBUHUTENS B JIeNax
JaHHOM Kkareropuu. Mexay TeM BBICOyIIaHbBI MHeHMS 28 cyzaei
BOEHHBIX CYZOB, 35 MPOKYpPOPCKHX PabOTHHUKOB, 25 cleioBareieil mo
BOIIPOCAM, BO3HUKAIOIIUM IPH peaju3allii  0coboro mopsjika
cyneOHOTO pa30upaTenbCTRa.

OCHOBHBIE N10JI0KEHHs1, BBIHOCHMbIE HA 3aLIUTY:

1. OcoOblif mOpsIoK cyneOHOro pa3OHpaTeNnbCTBa — SIBISIETCS
CaMOCTOSATENIbHBIM HMHCTUTYTOM YTOJIOBHO-TIPOIIECCYAJIbHOTO —TIpaBa,
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PEryJIMPYIONMM TPOU3BOJCTBO B YIIPOILEHHOW (opme paccMoTpeHus
YrOJIOBHOTO JieJia B Cy/e TIePBOil MHCTAHIIUH.

2. Oco0Oplii MOPSIOK CYAeOHOrO pa30HpaTeabCTBA M OCOOBINM
HOPSJOK NPUHATHUS CyJeOHOTr0 PELICHUs MPHU COTIACUH OOBHHSEMOTO C
NpEeaABbABICHHBIM EMY O6BI/lHeHl/IeM HE ABJBIIOTCA TOXACCTBECHHBIMU
MOHATUSAMH, COOTHOCATCA Kak oOmee W 4yactHoe. OcoOBI TOpsIoK
cyneOHOro pa3duparenbcTBa MOXKET BKIIOYATh B Ce0sl pa3IM4YHBIC
(OpMBI  OCYIIECTBIICHHUS TPABOCYIWsI B CyJe IEpPBOM WHCTAHIIUH,
OTJINYAIOIINECS OT OOBIYHOTO MOPSIIKA PACCMOTPEHHUS YTOJIOBHOIO Jeia
0 CYIIECTBY.

3. TlpumeneHre 0coOOro MOPSIKA MPUHSATHS CYACOHOTO PELICHUS
IPA COTJIACHM OOBHHSIEMOTO C TPEIbIBICHHBIM €My OOBHHEHHEM
Lenecoo0pa3Ho  OCYIIECTBISTh B JIByX (Qopmax: 0e3 mpoBeaeHHs
CyAeOHOro CIIEACTBHS M C IPOBEIEHHEM COKPAILEHHOrO CyneOHOro
ClieicTBHS. B CBSI3M C 4eM, B YTrOJIOBHO MPOLECCYaIbHBIH KOAEKC
Poccuiickoit ®enepanuu BBectu rminaBy 40' «[Ipunstue cynebHOro
pelIeHus MPH MPOBEACHUH COKPAIIICHHOTO CYICOHOTO CIIEICTBHSY.

4. OO0OocHOBaHa HEOOXOIMMOCTH YCTAaHOBJCHHS MEXaHH3Ma
MPaBOBOTO PETYJIMPOBAHUS OCOOOr0 TOPSIKA MPUHITUS CYACOHOTO
pellIeHUs] TPU TPOBEACHHH COKPAICHHOIO CYyJeOHOro cieactBusi. B
3THX LEJIAX HEOOXOINMO:

- 3aKPENHUTh OCHOBAHUS JIUISI [IPOBEIICHUSI COKPAIICHHOTO Cy1e0HOrO
CIIC/ICTBHSI;

- YCTaHOBUTH IOPSIOK 3asBJICHUS O PACCMOTPEHUH YTOJIOBHOIO
JieJia ¢ MPOBE/ICHUEM COKPAILEHHOTO CYA€OHOTO CIIEICTBHUS;

- TpenycMOTpeTh  IPOLECCYalbHBbI  TOPSIOK  IIPOBENCHUS
CyJIcOHOTO CIIECTBHS;

- YCTaHOBUTH OCOOEHHOCTH peallM3aluHu Ipolecca JI0Ka3bIBaHUS
TIPY TIPOBE/ICHUN COKPAIIEHHOTO CYAEOHOTO CIIE/ICTBHS.

5. 3axkpenuts B YIIK P® crneayromue ocHOBaHUS AJs IPOBEACHUS
ocoboro mopsakKa CyAeOHOro pa3OupaTeinbcTBa C  MPOBEACHUEM
COKpAIIEHHOT0 Cy1e0HOrO CIeICTBUS:

- 3asBIICHHE XOJATaliCTBA O MPUMEHEHHH O0cO0O0ro MOopsIKa
cyneOHOTo pa3duparenbCcTBa HECOBEPIIEHHOJIETHUM OOBUHIEMBIM;

- 3asBIICHHE XOJAaTaliCTBa O NPUMEHEHHH O0co0O0ro MOopsIKa
cyneOHOro pa30mpaTensCTBa OOBHHSEMBIM, HMEIOIINM IICHXHYECKHE
WM (U3MYECKUE PaACCTPOMCTBA, KOTOPhIE HE IIO3BOJSIIOT €My
CaMOCTOSITENILHO PEaIM30BbIBATh CBOM IPaBa;

- He coryiacMe IMOTEpPIEBLIEr0 C MPUMEHEHHEM 0CO0O0ro MOpsaKa
cyneOHOTro pa3duparenbeTBa 0e3 MPOBEACHUS CYAeOHOTO CIICICTBUS;

- 3asfBJICHHE XOJATaliCTBA O MPHMEHCHHH OCO0Or0 TOpSIKa
cyneOHOro pa3duparenbeTBa 0e3 MPOBEACHUS CYACOHOTO CICACTBUS B
Hayvaje cy/neOHOro pa3doupaTenbCTBa;
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- 3asBIEHME [OTEPIEBIIMM TPaKJAHCKOTO HCKa B Hayaie
cyneOHOTO pa30MpaTeNnbCTBa, €CIM B XOAE IPEABAPHUTEIBHOTO
paccienioBaHusl JaHHBIN UCK HE ObLI 3asBJICH;

- 3asBJICHHE CTOPOHAMH XOJaTaliCTBa O MPEKPALIEHHH YTOJIOBHOIO
Jieia 0 HepeaOWIINTHPYIOIUM OCHOBaHHSIM;

-TIpY 3asBJICHUM XOJATalCTBa O NPUMEHEHHH O0COOOTr0 MOpsIKa
TOJIBKO YaCTH OOBHUHIEMBIX I10 YTOJIOBHOMY JIENy.

6. OOOCHOBaHO IIPEIOKEHHE O IeJIecCO00Pa3sHOCTH BBEICHUS
3aKOHOJATENBHOrO 3alpera Ha HPUMEHEHHe 0co00ro  Iopsijika
CyneOHOTO pa30upaTenbCTBA IO YTOIOBHBIM JIeTIaM:

- KOTOpBIE PACCMATPHUBAIOTCS IO NEPBOH HWHCTAaHIMH B CyHe
cyopekta Poccmiickoit denepanyn B CHITy UX 0COOOW CIOXHOCTH FITH
00I11eCTBEHHOM 3HAYMMOCTH;

- B OTHOLIICHUHU HCCOBCPIICHHOJIETHUX U JIUI, HUMCHOIIUX
NCUXUYECKUE WIN (PU3HMYECKUE HEJOCTATKH, HE TIO3BOJISIONINE B TIOJIHOM
o0beMe peann30BhIBATh IPEIOCTABICHHBIE UM MPaBa 1 00S3aHHOCTH.

7. Cyzmps mnpuM pacCMOTPEHHHM XOJaTaiicTBa O NPUMEHEHHUH
ocoboro mopsiaka cyneOHOro pasOupaTenbcTBa JODKEH H3Y4YHTh
MaTepHallbl yroJOBHOTO JIeJIa M YIOBJIETBOPUTD yKa3aHHOE X0aTaicTBO
NPU YCJIOBHH, YTO MMEIOLIMEeCs B JeJie JOKa3aTeNbCTBa yOemsIT ero B
BUHOBHOCTH 00BHHseMoro. Vcxoxs w3 copepxaHusi HOpM riiaBbl 40
VIIK P®, He npenyCMOTPEHO U HE MCKIIOYEHO NPaBO CyJa OTKa3aTh B
MpUMEHEHHH 0c000r0 MmopsaKa cyieOHOro pa3ouparenscTBa. B cBsizu ¢
yeM, 000CHOBaHa HEOOXOOMMOCTh ycTaHOBUTH B YIIK P® mpaBo cyna
OTKa3bIBaTh B IPHMEHEHUH 0COOOT0 MOPSAKA, IPU STOM JOJDKHO OBITH
BBIHECEHO OOOCHOBAaHHOE IIOCTAaHOBJICHHE CYAbU C YyKa3aHHEM
OCHOBaHMH oTKa3a. [IpencraBiisieTcs, 4YTO OCHOBaHMEM Uil OTKasa
JOJDKHO BBICTYIIaTb OTCYTCTBHUE OOCTATOYHBIX JOKa3aTCJIbCTB IJIA
TIOCTaHOBJICHUS] OOBUHUTEIILHOTO ITPUTOBOPA CYAOM.

8. IlpeanoxeHO yCOBEpIICHCTBOBATH MEXaHM3M  IIPABOBOTO
peryJMpoBaHus JI€HCTBUIA CyAbU INPH IOATOTOBKE YTOJIOBHOTO Jiefla K
paccMOTpeHHIO B OCOOOM TMOpSAKE CYyAeOHOTO pazOHpaTeNbCTBA.
O6ocHOBaHa HEOOXOIUMOCTh 00s13aTETBEHOTO MIPOBEACHUS
NPeIBApUTENBHOTO CITyIIAHHUS KaK FapaHTUHM 00EeCIeYeHHs 3alUThI [IPaB
JTMYHOCTH.

9. OO6ocHOBaHAa HEOOXOAMMOCTh COBEPIICHCTBOBAHMS MEXaHH3Ma
IpaBOBOI'O peryjampoBaHus IMpoOnU3BOACTBA MpeaABapUTECIbHOI'O
paccienoBanus B (hopMe T03HAHUA. B 3TUX 1ensaX 1enecoodpasHo:

- TOpU TPEIbsABICHUH OOBHHHUTENBHOTO akTa OOBHUHIEMOMY,
pa3bACHUTH €My NpaBa M OOS3aHHOCTH OOBHHSIEMOIO, IIOCIE YEro
BBISICHUTH OTHOIIEHHE K IPEIbSIBICHHOMY OOBUHEHHIO U JOIPOCHUTH €T0
B KadecTBe OOBHHsAeMOro. TOJNBKO B yKa3aHHOM cCllydae IO JeJiaMm,
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pacciienyeMblM OpraHaMH JIO3HaHHs, MOXXHO OyIeT TOBOPUTH O
COrylacu OOBHHAEMOTO C IIPENBSIBICHHBIM €My OOBHHEHHEM;

- MOCJIC BBIACHCHHSA OTHOUICHHUA K MNPCABABICHHOMY O6BI/IHCHI/IIO
IpU O3HAKOMIIEHHH C MarepuallaMH YTOJIOBHOTO Jiejla OOBHHSEMOMY
JIOJDKHO OBITh Pa3bsiICHEHO IIPABO XONATAMCTBOBATH O MPUMCHCHUU
ocoboro mopsaka cyneOHOro pasOuparensCTBa B Cliydae, Koraa
OOBHHSIEMBIH IPU3HAET BUHY HOJHOCTBHIO.

10. IlpeanoskeHO  yCOBEpPILIEHCTBOBATbL MEXaHU3M  MPABOBOTO
peryiaupoBaHMsl ~ AEHCTBUI  TOCYyJapcTBEHHOTO  OOBHHHTENS |
MOTEPHEBIIET0 IPH PAcCMOTPEHHMM XojaTaiicTBa OOBHHSIEMOTO O
MIPOBEACHNH CYACOHOTO pa3OMpaTeIbCTBA B 0COOOM MOPSIKE.

11. O6ocHOBaHO MHEHHE O TOM, 4YTO TP OcoOOM TOpsAKe
CyaeOHOro pa3dupaTenbCcTBa MPOLIECC IOKA3BIBAHUS OCYILIECTBIISETCS
CYIOM TIOCPEJICTBOM W3Y4YEHHUsl MaTepuajioB YrojOBHOTO Jena u
NO3UIMK CTOPOH. B pe3ysnbrare MoKeT OBITh IOCTAHOBJIEH HMPUTOBOD,
UMEIOIIMX JOCTOBEPHBIH XapakTep, TaK Kak OH OCHOBBIBAaeTCS Ha
COBOKYIIHOCTH JIOKa3aTeIIbCTB, IOJ[yYEHHBIX B XOJ€ IPEIBapUTEIEHOTO
paccienoBaHusl, IPU3HAHHBIX CyJIOM U HE OCIapHBaEMbIX CTOPOHAMH, C
YYETOM TOJHOTO NPU3HAHUS BUHBI MTOJICYAUMBIM.

12. ObocHOBaHa  HEOOXOAMMOCTH  MPENOCTABICHHUS  IPaBO
00aJoBaHUS MPUTOBOpPa, ITOCTAHOBICHHOTO B 0COOOM MOpPSAKE
MIPUHATHSL CyNeOHOTO pPELIeHUs] MO0 OCHOBaHMAM, IPEITyCMOTPEHHBIM
c1.379 VIIK P®.

Teoperuueckast u MPaKTHYeCKAs 3HAYHMOCTH
JUCCEPTALMOHHOTO HCCIECIOBAaHHUS 3aKI0YacTcsi B TOM, YTO OHO
COZEPKUT  KOHKPETHblE  MNPEAJIOKEHHS W PEKOMEHAAUMH 110
coBepmieHcTBOBaHMI0 HOopM YIIK P®, peryaupyroummx BOIpock
OpUMEHEHHsT  0co00ro  mopsaka  CyneOHOro  pa3duparesbCTBa.
Yka3aHHBIE NPEATIOKEHUS U PEKOMEHIAIUN MOTYT OBITH MCIIOJIb30BaHbI
JUIL  JaJbHEHMINero HCCieloBaHus MpoOJeM IpHUMEHEHHsS 0co0oro
ropsiika cyieOHOro pa3dupaTenbcTBa, B 3aKOHOTBOPUECKOM ITpOIlecce
JUIL COBEPIIECHCTBOBAHMS YTOJOBHO-TIPOLECCYIFHOTO 3aKOHOAATEIb-
ctBa P®, B mpaBONPUMEHUTENBHOM JEATENBHOCTH INpPU pPeau3aluu
HHCTHTYTa 0CO0O0ro mopsiika cylJeOHOro pa3OHpaTenbcTBa, a TaKkkKe B
Iponecce  NPENnoJaBaHUs  y4eOHOW  OUCHUIUIMHBI  «YTOJIOBHO
npoueccyalibHoe npaBo PO» u cieuxkypcos.

Anpodanus pe3yJbTaToB pa6oTbl. OCHOBHBIE TEOPETUUYECKHE
IMOJIOKEHUA AucCCEepTalur, €€ BbIBOJbI U PEKOMCHIAAIIMN H3JIOKCHBI B
HIeCTu OHy6ﬂHKOBaHHbIX HaYYHBIX CTAaTbhiAX WU JOJIOKCHbI HA 3aC€AaHUUN
Kadenpsl YroJloOBHOrO Tporecca YIMYpPTCKOrO TOCYIapCTBEHHOTO
YHHUBEPCHUTETA.
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Ctpykrypa auccepramud. Jluccepramus COCTOMT W3
BBEICHUS, YETBIPEX TJIaB, BKIJIOYAIOMIMX JECATh maparpados,
3aKJIFOYCHUS, ONOIHOrpa)uuecKOro CIIUCKa U MPUIOKCHUH.

Conep:xanue padoTbl

Bo  66edenuu  0OOCHOBBIBAETCS  AKTyalbHOCTb  TEMBI,
ONpENeNICHbl IIeNb W 3aa4d KCCICJOBAHUS, €ro METOJOJIOTHYCeCKast
OCHOBa, JMIUpUYecKas 0a3a, Hay4Has HOBH3HA, TEOPETUYECKAs U
MPaKTHYeCKas 3HAYMMOCTh, (OPMYIUPYIOTCS OCHOBHBIC MOJOKEHHS,
BBIHOCHMbBIC Ha 3all[UTy, MPHUBEACHBI CBeAcHHUs 00 ampodaiuu
PE3YJIbTATOB UCCIICIOBAHMSI.

I'nasa 1. «Ocobviti nopsadok cyoedHo2o paszdbupamenscmeda 6
cucmeme y20106HO NPOYECCYATbHBIX NPOU3BOOCHIEY.

Ilepeviit napazpag «llonamue u cooepoicanue
ougppepenyuayuu  y20n06HO020  CYOONPOU3E00CMBA»  TIOCBSIICH
PAaCCMOTpPEHHIO TPaBOBOM mpupoasl auddepeHIuanuu  yrojaoBHOTO
CYZOIPON3BOJICTBA.

[IpoBeneH aHanM3 pa3IMYHBIX TOYEK 3pPEHHS HA JAHHBIN
HWHCTUTYT YYEHBIX COBPEMEHHOro mepuoja. OOO0CHOBAaH BBIBOJ O TOM,
yro audepeHalis yroloBHOTO CYJIONPOU3BOJICTBA IPEANOIaraet
BBIJICJICHHE B CHUCTEME YTOJIOBHOTO MPOLECCa Psla CaMOCTOSTEIbHBIX
MPOM3BOACTB, OTIMYAIOIIUXCS JpYr OT Jpyra TpOUenypod ux
MIPUMEHEHHs. Y TOJIOBHO-NIPOLIECCYasIbHbIE TPOU3BOJCTBA XapaKTepH-
3YIOTCSl HAJIMYMEM NPU3HAKOB, MOCPEICTBOM KOTOPBIX OHHU OTJIHYAIOTCS
JpyT OT Apyra.

B 3aBuCMMOCTH OT pa3IMYHBIX KPUTCPUCB  YTOJIOBHO-
poIeCcCyaabHbBIC MPOU3BOJICTBA T GepeHIUPYIOTCS: 1o
HANpPaBJICHHOCTH MPOM3BOJICTBA, €ro 3ajadaM, MaTepHalbHO-IPABOBLIM
OTHOIICHHSIM, JIC)KAIINM B €r0 OCHOBE, HA OCHOBHBIC, JTOTIOJIHUTCIHHBIC
¥ 0CcOOBIE; IO CTETICHH CI0KHOCTH YTOJIOBHO-IIPOIECCYyalTbHON (POPMEI Ha
OObIYHBIC, YIPOUICHHBIE U MPOU3BOJACTBA C OoJiee  CIOXKHOU
mpoleccyanbHoit GpopMoii; MO CTENEHW COOTHOLICHHSI B IPOU3BOJCTBE
MyONWYHBIX W JUCHO3WTHUBHBIX Ha4yal Ha MyOJIWYHOTO OOBWHEHHS,
YaCTHOTO M 4YacTHO MyOnuuHOro oounenus. Juddepenimanus umeer
MIOJIBIDKHBINA XapakTep, U3MEHEHHUsI B Hel MPOUCXO/SIT B 3aBUCUMOCTH OT
COZIEp)KaHUsl JEUCTBYIOILETO YIOJIOBHO IIPOLECCYalbHOIO 3aKOHa Ha
KOHKPETHBIU IIEPUOJ] BPEMEHHU.

CymectBoBanue nudGepeHIManiy MPOU3BOJICTBA HAIPABICHO
Ha OOeCICUCHHE CBOCBPEMEHHOTO W KaYeCTBEHHOI'O OCYIICCTBICHUS
HA3HAYCHUS YTOJOBHOTO CyJIONPOU3BOACTBA. B CBs3M ¢ ueM HEOOXO0 MO
JanbHelIee pa3BUTHE JaHHOTO HHCTUTYTA.
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Bmopoiui napazpagh «Ocobulii nopsioox npumsmusi cy0ebHoeo
peuerusi npu Co21acu 008UHIEMO20 C NPEObIAGLEHHbIM eMy 008UHEHUEM
Kax ghopma ynpoweHHo2o cy0onpou3600cmeay NOCBSILEH UCCICI0BAHUIO
pa3BUTUSL HMHCTHTYyTa 0COOOrO TOpsAJKa, KaK IPOU3BOJCTBY C
YIPOIICHHO MpoleccyanbHON (GOPMOH.

OO0oCHOBBIBae€TCSI  HEOOXOJMMOCTh  CYIIECTBOBAHHUS  TaKOM
(OopMBI  YTOJIOBHOTO  CYJONPOU3BOJACTBA, KOTOpas OBl yYHTHIBala
o01erpaxIaHcKue eHHOCTH, COOTBETCTBOBAJIA TIPABOBOMY IIOJIOKEHHUIO
JIMYHOCTU B oOriecTBe. DopMa YroJIOBHOTO CyIOMPOM3BOACTBA JIOJKHA
OBITH IIPOCTOHN M PALIMOHATBHOM, 00ECTIEYNBAOIICH OBICTPOTY B Ka4eCTBO
CYIOIIPOU3BOJICTBA. DTH TpeOOBaHUS OIMpeeNieHbl Kak HEOOXOIMMOCTHIO
9KOHOMHYHOI'0, ONTUMAILHOTO HCIOJIB30BAHUS MMEIOIIUXCS PECYPCOB,
TaK ¥ Ha3HAYEHHWEM YTOJOBHOTO Ipolecca.

BakHbIM IIPU3HAKOM YIPOLIEHHOTO NPOU3BOICTBA SIBIISIETCS €T0
HAaIpaBJIeHHOCTh W 33ja4d. HanpaBieHHOCTh COCTOMT B MaKCHMaJIbHOM
YMEHBUICHHUU TMPOMEIKYTKAa BPEMCHH MEKAY MOMCHTAMH COBCPIICHUA
MIPECTYIJICHUS] U Pa3pelIeHHEeM YTOJIOBHOTO JieJia 10 CYIIECTBY, O YeM
CBHJICTEIECTBYET TO OOCTOSITENBCTBO, YTO NPH NPUMEHEHHH 0CO0O0Tr0
nopsiika CyAeOHOro pasOHparenbCcTBa HE  NPOBOJUTCS — cyneOHoe
CIIC/ICTBHE.

[MoauepkuBaeTcsi, 4TO YIPOIICHHOE IPOU3BOJICTBO B YTOJIOBHOM
MPOIIECCe — 3TO CAMOCTOSTENLHOE MTPOM3BOACTBO 110 YTOJOBHBIM J€NIaM,
o0amaromuM 0COOEHHOCTSMH, OOBEKTHBHO TPEOYIOUIMMH OBICTPOTHI
OCYIIECTBIICHUSI YTOJIOBHO-IIPOLIECCYaTIbHON AEATEIBHOCTH U MPOCTOTHI
YTOJIOBHO-TIPOLIECCYANbHONH (OPMBI, OCYILIECTBIISIEMOE B OOJBIIMHCTBE
cilyyaeB ObIcTpee M C MEHBUIMMH 3aTpaTaMu, 4YeM IPOHM3BOACTBO,
OCYIIECTBIISIEMOE B OOBIYHOM HJIM YCIIO)KHEHHOM ITOPSI/IKE.

YckopeHHe U yIeleBlIeHne TPOM3BOACTBA [0 OOJIBIINHCTBY A
JMAHHOM KAaTeTOPHHM JIOCTUTACTCSl ITyTeM BHECCHHS CYIIECTBCHHBIX
W3MCHEHHI B YTrOJOBHO-NIPOIECCYaNbHYIO (OpMYy Ha OJHOW WIH
HECKOJIBKUX CTaJHSX YTOJOBHOTO Tporiecca. FI3MEHEHHs] BBIPaXKAIOTCS B
JMUKBUJAIMK HEHYXHBIX (DOpMaJbHOCTEH, a Takke B cMeHe (Gopm
BBIPKECHUS MPOIECCYAbHBIX TapaHTH.

VYHpolieHHOe CyIOMPOU3BOACTBO CYILIECTBYET B HECKOJIBKHX
(dbopmax: TPOU3BOJACTBO MO YroJOBHBIM J€lNaM y MHPOBOIO CY[bH,
3209HOE CyIIOTIDOM3BOICTBO, 0COOBII MOPSAOK cynebHoro
pasduparenbCTBa.

Oco0bIll TOPSIIOK CyIeOHOr0 pa3OupaTeNibcTBA HANPABICH Ha
9KOHOMHIO BPEMEHHU M CHJI yYaCTHHKOB YTOJIOBHOTO MpoOLiecca, a TaKkxkKe
Ha CBOEBpeMeHHOe obecneuyeHne uX mpaB. OOOCHOBaH BBIBOJ, YTO
0CcOOBIIi  TOPSIOK  cyneOHOro pasOupaTenbcTBa HPU  COTJIACHHU
OOBHHSEMOTO C  MPEHBSIBICHHBIM €My  OOBHHCHHEM  MOXKET
OCYLIECTBIISIThCSA B JABYX IPOLECCYalbHbIX (opMmax: 0e3 MpoBeICHUS
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CyneOHOTO CIEACTBUS W C MPOBEIEHHEM COKPAIIEHHOTO CyIeOHOro
cinencteus. [lpm npuMeHeHWH BTOpOH (OPMBI 0COOOTO TMOpsAKa
CylneOHOro pa30upaTeNbCTBA NPU HAIWYHH COTJIACHS OOBHHSIEMOTO C
NpeIbsBICHHBIM €My OOBHHEHHUEM CYJ C y4acTHEM CTOPOH UCCIENyeT U
OLICHUBACT HeO6XOﬂI/IMI)Ie UIA TIPUHATHUA 3aKOHHOT'O U O6OCHOBaHHOF0
pELIeHus 110 YrOJIOBHOMY JENTy JOKa3aTelIbCTBa, C YUETOM obecredeHus
coONIo/IeHNe TpaB M 3aKOHHBIX HHTEPECOB YYAacTHHKOB CyneOHOro
pasOupaTesnbcTBa.

Cy1iecTBOBaHHE YIPOIIEHHBIX MPOU3BOJICTB HE MPOTHBOPEUHT
CYIIHOCTH U MeIIM YTOJOBHOTO TIpoIlecca, HANpOTHB, OBICTPOTa
YTOJIOBHOTO CYZONPOHM3BOJCTBA SBISETCS ONHOW M3 IIENieH YTOJIOBHOTO
mporecca.

B xone wmccriemoBaHHSI YYTEHO, YTO IPOHM3BOACTBO B OCOOOM
MopAAKE IMPOXOJAUT B JBa IJTalla ABWXCHHA Icja: JIOCyZle6HbIﬁ u
CyZAeOHBIH, KOTOpBIE CYLIECTBEHHO Pa3jIMyaroTCsi, HO HE BIUSIOT IPYT Ha
apyra. JlocyneOHOe IpOM3BOACTBO MO €Iy MOXET IpPOBOIUTHCS B
oObIYHOW (OopMe — TpeABapUTEIBHOIO CIEACTBHSA, a cynaeOHoe
pa3dupaTenbcTBO B YHPOLICHHOH. Bo3MokeH M Jpyroil BapuaHT, Korja
JocyneOHoe W cyneOHOe IPOM3BOJCTBO IPOBOAMTCS B YIIPOIICHHOW
(dbopMe — mo3HaHWE W OCOOBIN MOPANOK cyneOHOro pazdmpaTenscTBa. B
HEKOTOPBIX CIyYasix JOCyIeOHOE MPOU3BOJICTBO MOXKET OCYIIECTBIATHCS
B YIPOIICHHOW ¢opMe - IO3HaHUA, a CylneOHoe pa3OmpaTelbCcTBO B
OOBIYHOM TOPSIJIKE.

CymecTBoBaHHE 0c000T0 MOpAIKA CyaeOHOTO pa3dbupareapCcTBa
IIPH COTJIACHH OOBHHAEMOTO C TPEABSBICHHBIM €My OOBHHCHHEM B
CUCTEME YIPOIICHHBIX MPOU3ZBOACTB HE MNPOTUBOPCUYUT CYIIHOCTU H
LeJISIM YTOJIOBHOTO MpOLiecca, HAIPOTHUB, HAIIPABJIEH Ha UX oDecreuyeHHe.

Tpemuii  napazpagh  «Cpasuumenvnas  Xxapaxmepucmuxa
npumMeHeHusi 0c06020 NOPAOKA NPUHAMUSL CYOeOHO20 peuleHUss npu
coenacuu  00BUHAEMO20 C NPEObAGIEHHbIM eMy O0b8uHeHuem Hno
POCCULICKOMY U 3aPYOEAHCHOMY 3AKOHOOAMETLCMEBY ».

B mensx mpoBeneHHs CPaBHHUTENBHOTO aHAIM3a HWHCTUTYTA
ocoboro mopsaka cyneOHOro  pa3OHpaTeNbCTBA TIPU  COTIIACHH
OOBHHSIEMOTO C TPEABSBICHHBIM €My OOBHHEHHEM C aHaJOTHYHBIMHU
WHCTHTYTaMH B 3apyOeXHBIX CTpaHax aBTOp IPOBEN HCCIEIOBAHUE
WHCTHTYTa CHAENKH O TpPU3HAHWKM BUHBI, mnpumensemoro B CIIA,
BenukoOpuranuu, IlloTnanauu, a Takke HWHCTUTYTa MpHKasa O
HaKa3aHuu, MNPpUMEHACMOI'O  YTOJIOBHOM  IIPOU3BOJACTBEC FepMaHI/II/l.
OTMe‘iaeTCﬂ, 4TO CACJIKa O NPHU3HAHWW BHHBI MPUMCHACTCA IO BCEM
KaTeropusM YTOJIOBHBIX [€JI, TOTJa Kak OCOOBIH IOpSAOK cyneOHOro
pa3OupaTenbcTBa IPUMEHSIETCSI TP COOJTIOACHUH OCHOBAaHHUHN M YCIIOBUH,
3akperuieHHbIX B YIIK P®, a npuka3 o Haka3aHUM DPUMEHSETCS TOJIBKO
10 J1eNiaM HeOOIBIION TSKECTH.
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[MoguepkuBaercsi, 4to Jyisi NPUMEHEHHsS OCOOOTro MOpsiIKa
cynebHOrOo  pasbuparenpcTBa  HEOOXOIMMO  MOMHMO  JKEJIAHUS
OOBHHSIEMOT'0 (IIOJICYAUMOTr0), COTJIacHe TOCYJIAapCTBEHHOTO (4aCTHOTrO)
OOBUHUTEJISI, MOTEPIIEBIICTO, a TAKXKE IMOJIHOE MPU3HAHHE 3asBICHHOTO
O JIeNTy TPAXKIaHCKOTO UCKa, TOTIa KAaK MHCTUTYTHI CACIKU O MPU3HAHUU
BHHBI U TIPUKA3a O HAKa3aHUH HE YYUTHIBAIOT TIO3UIIUH ITOTEPIICBIIETO.

[IpoBeneHo 00OCHOBaHWE TOTO, YTO OOBHHSICMEIN BIIpaBe
3asBUTh XOJATaiiCTBO O IMOCTAHOBICHHW IIPUTOBOpa 0€3 IMPOBEACHUS
CyaeOHOro  pa3OuparenbCcTBa, Kak B XOJI€  IMPEIBAPUTEIHLHOTO
pacciefioBaHus, TaK U HEMOCPEJCTBEHHO B Cy/e (Ha MpeaBapUTEeIbHOM
cymannn). B CIHA, Arrmuu, loTnananu cuenka o MpU3HAHUN BUHEI
3aKJIOYAeTCsl  TOJBKO  HA  JIOCYNEOHBIX  CTaAusX  YTOJOBHOI'O
CYAOIPOU3BOJICTBA, a B ['epMaHun 00 M3JaHUM «IIPHKa3a O HAKa3aHUM»
nepes CyJ0M XOJIaTalCTBYET JIMIIb HMPOKypop. Kpome Toro, 3asiBieHue
00BHHsIEMBIM  (TOACYAMMBIM) XonaraicTBa 00 0co0OM moOpsaKe
CyJIeOHOTO pa30oHUpaTeabCTBA SIBISCTCS UCKIIOYUTEIBHO PE3yJITATOM €ro
J0OpOit BOJIH, TOT/Ia KaK CIIENIKa O MPU3HAHUU BHHBI BO3MOKHA TOJILKO Ha
OCHOBE TMHCHEMEHHOTO COTJIAIICHUS MEXIY MPOKYPOPOM U OOBHHSICMBIM
(3aIMTHUKOM), a U3JJaHHUE «IPHKAa3a O HAKA3aHUI» BO3MOXHO JIUIIH I10
X0JlaTalCTBY MPOKYpopa.

Bmecte ¢ TeMm, mpoBeneHune o0co0Oro TOpsAKa CyaeOHOTro
pa30mpaTensCTBa rapaHTHPyeT 00OBHHAEMOMY (ITOICYIUMOMY) CHIDKEHIE
HaKa3aHus Ha OJHY TPETh OT MAaKCHUMAaJbHOIO CpOKa WJIM pa3Mepa
Haubosiee  CTPOroro  BHIBI  HaKa3aHWs, IPEIYCMOTPEHHOro  3a
COBEpIICHHOE MPECTyIUICHUE. 3aK/IIOYeHUE K€ CHEIKH O IPU3HAHUU
BUHBI, a TaKXe «IpPHKa3 O HaKa3aHWW» HE MPeIyCMaTPUBACT
BO3MO>XXHOCTb (bHKCMpOBaHHOFO CHW)>KCHUS Ha3HA4aceMoIo O6BI/IH§IeMOMy
HakasaHus. [loMUMO BcCero mpoYero, OcCoObIi TMOPSIOK CyIeOHOrOo
pa30upaTenbCTBa, TAaKXKE KaK W «IIpHKa3 O HaKa3aHUM», MOTYT OBITh
MIPUMEHEHBI TOJIBKO CYJIOM, a CACIKA O MPU3HAHUH BUHBI 3aKITFOYACTCs Ha
JOCYIEOHBIX CTAIMSIX YTOJIOBHOTO MpoIlecca U 0e3 yJacTus cy/a.

[MocraHOBNCHWE TPUTOBOpA TPU 0COOOM TOpAIKE CyneOHOTO
pa3dupaTenbcTBa, KaKk M W3/IaHHE «IpUKa3a O HAKa3aHUM» BO3MOXKHO
TOJBKO 10  YrOJIOBHBIM JIeJlaM, [0 KOTOPbIM BHHAa OOBHHSIEMOIO
(mopcyanMoro) moka3zaHa COOpPaHHBIMHU IO JENTy IOKa3aTelnbCTBAMH, a
C/IeNiKa O MPHU3HAHMW BUHBI JOMYCKAeT OCYXKACHHE MOACYIUMOr0 U NpPHU
OTCYTCTBHUM JOCTATOYHBIX JOKa3aTCJIbLCTB €ro BHHBI, KaK U 663
COOJIFOJICHHST BCEX MPOICAYpP COOHpAHMsI, WCCICAOBAHUS M OICHKH
JOKa3aTCJIbCTB €0 BUHBI.

Bmopasa znasa «Ocnosanusi u yciosus npou3eo0cmeda no
V2ON08HbIM OellamM 8 0CODOM NopsidKe npu coznacuu 0O8UHAEMO20 C
npeovssleHHbIM — eMy — 00O8UHeHueM 0Oe3 NposedeHusi  Ccy0edOH020
crnedcmeusy
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Ilepsviii napazpagh «Ocnosanus 0as npogedeHuss 0cobo2o
nopsaoka cyoebHozo pasdupamenbCmea npu Co2Lacuu 008UHAEMO20 C
NpeovAGIeHHbIM — eMy — oOsuHeHuem 0Oe3  npogedeHus  CyO0eOHO20
cnedcmsusiy TIOCBSIIEH OIPEJENICHUI0 OCHOBAaHUM Ui IIPOBEICHHS
0c000ro mopsiaKa.

[Mpumenenne ocoboro mopsiaka cyaeOHOro pa3OuparenbcTBa
0e3 mpoBeleHUS CyneOHOrO CIENCTBUS SIBISIETCS OCOOBIM HpPaBOM
OOBHHSIEMOI'0, peaju3alusi KOTOPOrO 3aBUCHT OT psiia YCIOBHHA ¢
OCHOBaHHUHU.

JluccepTaHT ~ OPOBOAUT  HUCCIEJOBaHHE  00A3aTEIbHBIX
OCHOBaHHH, KOTOPbBIC OJDKHBI OBITh COOJIOACHBI MPH MPUMCHEHHU
ocoboro mopsiika CyaeOHOro pa30uparesibCTBa IPH  COTJIACHU
OOBHHSIEMOTO C TIPEABSABICHHBIM €My OOBHHEHHEM 0€3 IpOBEIEHHS
cyneonoro ciuenctBus. OCHOBaHHE MPOBEACHUS 0CO0Oro MopsKa
CyaeOHOro pa30HMparesibCTBa MPENCTaBIsAET COOON XapaKTEpPUCTUKU U
CBOMCTBA OTACJIbHBIX 06CTOHT€J’IbCTB, OT KOTOPLIX 3aBUCUT HUJIK JOJI’KHO
3aBUCETh PEUICHUE BOIPOCa O NPUMEHEHUH TOJIOKEHUH, 3aKpeIICHHBIX
B riase 40 YIIK PO.

ABTOpPOM pPaccMOTpPEHBI OCHOBaHHs IIPUMEHEHHs 0Co00Tro
opsiaKa cyneOHoro pa30mpaTensCTBa, MIPEyCMOTPECHHEIC
3aKOHO/IATEJIeM, K YHCIy KOTOPBIX OTHOCSTCS: 3asiBICHHE OOBUHSIEMOTO
O COrjacui OOBHMHSEMOTO C TIPEIBSIBICHHBIM €My OOBHUHEHHEM;
XOJIaTaliCTBO OOBHHSAEMOTO O IIOCTAHOBIEHUHM TPUTOBOPA 0e3
MPOBEJIeHUsT CyneOHOro pa3OupaTenbCcTBA MO YrOJOBHBIM JleflaM O
MIPECTYILICHUSIX, HAaKa3aHUE 3a KOTOPOE, IPETyCMOTPEHHOE Y TOJIOBHBIM
konekcoM Poccuiickoit denepanmu, He mpeBbimaer 10 jeT TuIIeHUS
CBOOOABI; HaIM4ME COIJIacusi TOCYJapCTBEHHOIO MM YacTHOTO
OOBUHHUTEISI HA  NPUMEHCHHE O0CODOro  Mmopsiaka  CyIeOHOro
pa3OupaTenbcTBa; HAIMYME COMJIACHS IOTEPIIEBIIEr0 Ha NPHMEHEHHE
oco0oro rnopsiaka CyaeOHOro pa3onparenbCTBa.

JuccepranT oOpaiiaer BHAMaHWE Ha IPOOJIEMHBIE BOIPOCHI,
CBSI3aHHBIC C OCHOBAaHHMSMH Uil TMPHUMEHEHHS O0CO0O0ro MopsijiKa
CyneOHOTO pa30upaTenhCcTBa, U OTMEYALT, YTO COTIIACHe OOBHHIEMOTO C
MPEAbSBICHHBIM €My OOBHHEHHEM MpPECTaBisieT co0OW NpU3HAHUE
JIMLIOM BHHBI B MPEABSIBICHHOM €My OOBHHEHHH B IOJHOM 0oObeMme, a
TaK)Ke T[IOJIHOE COIJIACHE C 3asBJICHHBIM TPAKAAHCKHM HCKOM.
XojaraiicTBO O NMOCTAaHOBIICHUU MPUTOBOpa O3 NPOBEICHUs CyAeOHOr0
pasOuparenbcTBa MOXKET OBbITh 3asBIEHO IPU O3HAKOMJICHHUHM C
MarepualaMH YTrOJIOBHOTO Jiejla WIIM Ha NpeABapUTEIbHOM CIYLIaHHH.
XopnaraiicTBO J0DKHO OBITH OPOPMIIEHO B MHCHMEHHOM BHjE: JHOO B
MIPOTOKOJIE O3HAKOMJICHHSI C MaTepHalaMH YTOJIOBHOTO Jejia, JHOO B
MIPOTOKOJIE CYA€OHOTO 3aceJjaHusl.
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Cornacue rocy1apcTBEHHOTO OOBUHHUTENS MPEACTaBIIET co00i
BBICKa3bIBaHHE MM CBOEH IO3UIMU O NPUMEHEHHH 0cOo0O0ro Mmopsijika
cyaeOHOro pa3OuparenbCcTBa B Hayalle MPEIBAPUTENBLHOTO CIYLIAHUS U
Ha OJTale MOArOTOBKM K CyneOHOMY pa3ouparenbcTBy. [Ipokypop
BBICKA3bIBA€T CBOE MHEHHE O BO3MOXKHOCTH IIPHUMEHEHHsl 0co00ro
MOpsZKA B  COMPOBOAMTENBHOM IIMCbME K YTOJOBHOMY Jieny,
HAMpaBJIIEeMOMY Ui PACCMOTPEHHS IO CYLIECTBY B cyn. YacTHbIi
OOBHHHTETIb BBICKAa3bIBACT CBOE COIVIAaCHE Ha IPEIABAPUTEIHLHOM
CIIyLIIaHUHM U MOJATBEPIKAAET HA ATale MOJrOTOBKH Jiela K CyaeOHOMY
pasoupartenbctBy.  [loTeprmeBiimii  BbICKa3plBaeT  COrJlaCHe  Ha
MpUMEHEHHe 0co00ro Topsaaka cyneOHOTO pa3OupaTenbCTBa Ha
MPEABAPUTEILHOM CIIYLIIAHUM M TOATBEPXKIAET Ha JTare MOJArOTOBKH
Jie7ia K PaCCMOTPEHHIO.

ABTOpPOM OTMEYaeTcsi, YTO OCOOBI MOPSIOK HE JOJDKEH
MNPpUMCHATBCSA B OTHOWICHUHW HCCOBCPUHICHHOJICTHUX, a TaK¥XC JIMII,
UMCHOIIUX q)I/I3l/IlIeCKI/Ie I TNCHUXUYCCKHUE HEAOCTAaTKHU, KOTOPLIC
3aTPYAHSIOT CAMOCTOSITEIHO HPEICTAaBISITh CBOM TpaBa U 3aKOHHBIC
HHTEPECHI.

PaccMoTpeHre yrojoBHOro sena B OCOOOM HOPSIKE MOMKET
OBITh OCYIIECTBICHO TOJILKO MHPOBBIM, PAMOHHBIM WJIM TAPHU30HHBIM
BOCHHBIM cynoM. OOOCHOBBIBAaETCSI MHEHHUE, UTO MPUMEHEHHE 0COO0TO
mopsiaka cyneObHoro pasOuparenbcTBa 0e3 IMPOBENCHUSA CYAeOHOTO
CIIE/ICTBHSL CyJIOM CyObekTa P® HenomycTumo, Tak Kak MOJACYJHOCTh
YKa3aHHBIX  CYJOB  XapaKTEePU3yercsi O0CO00H  CIOXKHOCTHIO |
3HAYMMOCTBIO YTOJIOBHBIX JIEJ, MOUIEKAIINX PACCMOTPEHHIO B HUX, 4TO
HpearnojaraeT IPOBEACHHE HCCIeNOBaHMs JI0KAa3aTeIbCTB MO AETy B
HIOJIHOM 00BeMe.

OO0OCHOBaHO MHEHHWE, YTO B Cilyyae IPUBJICYECHHS 110 eIy
HECKOJIBKUX OOBHHSEMBIX, HO XOTS Obl OJMH W3 HHX HE COIJIACEH C
MPUMEHEHHEM 0CO00r0 MOpsAKa, THOO0 HE B MONHOM 00beMe MPH3HAET
BUHY, JINOO OTpHULACT 3asABJICHHbBIA TPaXKIAHCKUI UCK, TO JEJO JOJDKHO
HE MOXET pacCMaTpUBaThCs B 0COOOM MOPSIIKE MPUHSTHS pelieHus 0e3
MPOBEICHNUS CyIeOHOTO CISICTBUSI.

Bmopoii napazpagh «Ycrnosus nposedenus ocoboco nopsoxa
cyoebHozo pazbupamenbcmea 6e3 nposeoeHus cy0eOH020 Cle0CmseUsy
MOCBSIIIEH OIPENENICHUI0 YCIOBHI MPOBEJCHUSI 0CO00Oro Mopsijika
CyJeOHOrO pa30upaTebCTRA.

JUist TpUHATHS peuieHusT O TNPUMEHEHUH 0Cco00ro mopsjka
cyneOHOro pasduparenbcTBa 0e3 MPOBEACHHUS CYACOHOTO CIICICTBHS
JIOJDKHBI HAJIMYECTBOBATh YCJIOBHUS, YCTAHOBJICHHbIE HOPMaMH Ti1aBbl 40
VIIK PO.

[IpoBeneHHOE HCCIEIOBAHUE MO3BOJMIO CAENATH BBIBOABI O
TOM, YTO YCIIOBHUSIMH JUIS MPHHATHS PELICHUS] O MPUMEHEHHH 0COOOTr0
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mopsaka cynebHoro pasOuparenbcTBa 03 MPOBEINCHUS CYAEOHOTO
CIIC/ICTBHSL SIBJISIIOTCSI: TPEIbsBICHHE OOBHHSEMOMY OOBHHEHHS B
COBEpILICHUH MPECTYIICHUS, HaKa3aHUE 3a KOTOPOE, MPEIyCMOTPSHHOE
YK P®, ne npesbimaer 10 jer jgumieHus cBOOOIbI, OOBHHECHHE, C
KOTOPBIM COTJIACHIJICS OOBUHSIEMBIH (TIOACYAUMBINA), OOOCHOBAHHO,
MTOJITBEPXKAACTCS  TIOKA3aTeIbCTBAMHU, COOpPAHHBIMH IO YTOJIOBHOMY
JIeITy; OOBUHICMBI OCO3HAET XapaKTep M MOCIEICTBUS 3asIBIICHHOTO UM
X0JJaTaliCTBa; XOAaTaliCTBO OOBHHSAEMOI'O 3asIBIICHO ITOCIIC MPOBEACHUS
KOHCYJIBTAINH C 3aIIUTHUKOM; XOAaTaliCTBO OOBHHSIEMOTO XOAaTaliCTBO
O0OBHHSIEMOTO O TTOCTAaHOBJICHUH MPUTOBOpa O€3 MPOBEACHHUS CyIeOHOTO
pa3OupaTtenbcTBa 3asBJICHO J0OPOBOJBHO, XOMATAHCTBO  3asBICHO
OOBHHSIEMBIM TI0OCJIC O3HAKOMIICHHSI C MaTepHajlaMHd YrOJIOBHOI'O Jeia
WM HEMOCPEACTBEHHO Ha IMPEIBAPUTENILHOM CIYIIAHWH; XOJaTaiCTBO
3asBJICHO B MMPUCYTCTBUU 3allIUTHUKA.

JluccepraHTOM NpOaHAIU3UPOBAHBI BCE YCIOBUSI TPUMEHEHUS
ocoboro rmopsaka cyaeOHOro pasduparenbcTBa 0€3  IPOBEICHHUS
CyJeOHOTO CIIEICTBHS.

[lpu mpuHATHE pemICHHS O MPUMEHEHUH OCOOOT0 MOpsaKa
CyleOHOTO pa30UpaTenbCcTBA HE YIUTHIBACTCS JTHYHOCTH OOBHHIEMOTO, a
TAK)KE KOJIMYIECTBO 3IU30/I0B MPECTYITHOM NEeSITeIbHOCTHU, 32 KOTOPBIE OH
npusiekaercs. O0s3aTeNIbHBIM YCIOBUEM BBICTYIIAET TOJIBKO TO, YTO BCE
COBEpIICHHBIC MM TMPECTYIUICHUS OTHOCATCS K KATETOPHU TSDKKHUX,
cpenHelr Wi HeOOBIION TSHKECTH.

B cootBerctBum ¢ . 4 4. 2 ct1. 229 VIIK PO B penakuuu O3 ot
18 nexabpst 2001 roma omHUM W3 YCIOBHH ISl MPOBENCHHUS 0COOOTO
nopsjaka  CylneOHOro  pa3OHMpareNbCTBa  SIBIISUIOCH  IIPOBE/ICHHE
MpeABApUTEIILHOTIO CITyHIaHUA. B XO0J€ NpOBEACHUA NPEABAPUTCIBHOTO
CIyIIAHWs CyJ peliaj O HaJUYdd BO3MOXHOCTCH MPHUMEHEHHUS
yKa3aHHOTO CyJeOHOro mopsaka Jmbo o ero orkasze. lIposenenue
MPEIBAPUTEIIFHOTO CIYIIAHUSA IPH IPUMEHEHUH 0co00ro mopsaka
CyneOHOro pa30MpaTeNbCTBa, KaK YCIOBHE IPOBEICHUS IOCIEIHETO,
BBICTYAJIO OJHON M3 HauOoJiee Ba)XKHBIX TAPAHTHUI 3alIUTHI TpPaB U
3aKOHHBIX HHTEPECOB OOBHHSAEMBIX. Y HHUX OBUIO JIOMOJHUTEIHHOEC
BpeMsi, 4YTOObI OCMBICIHTH IPABUILHOCTh paHee 3asBJICHHOIO HMH
XOJaTaiicTBa,  JIMOO  KMCHOJNB30BaTh  BO3MOXKHOCTH  3asiBIICHHS
XO/IaTaliCTBa O MPUMEHEHUH 0CO0Or0 MOPSIIKA, €CIU TAKOBOE HE OBLIO
crenaHo panee. JluccepTaHTOM  OTMEUYEHO, 4YTO  HCKIIOYEHHE
OPEJBAPUTEILHOTO  CIyIIAHWS, KaK  00S3aTelIbHOTO  YCJIOBHS
NPUMEHEHUST 0CO00ro TOpsKa CyneOHOrO pa30HpaTebCTBA CTABUT
0oOBUHSIEMOTO B OoOliee CIOXHOE TOJIOKEHUE, TaK Kak y Hero
MPAKTHYCCKH HET BO3MOXKHOCTH PEATBHO OICHHUTH BCE MMO3UTHBHEIC U
HETaTUBHBIE aCIIEKTHI €r0 MPUMCHEHHUS.
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B »TO# cBsI3W aBTOp ToJiaraeTr, YTo HEOOXOJAMMO PaCCMOTPETh
00s3aTeNFHBIM YCIOBHEM IIPOBEACHHE IPEIBAPUTEIBHOTO CITyIIAHHS
KaK TapaHTHU OOeCIe4YeHUs] pealu3alu OOBHHSEMOIo IpaBa Ha
OpUMEHEHHE 0C000ro Tmopsijaka cyaeOHOro pasouparenbcTBa 0e€3
NpoBeJeHUsI CyneOHOro CJIeICTBUS, U 4Yero AOMOJHHUTh 4.2 cT.229
VIIK P® mynkroM 4, U3JI0KHUB €ro B CIEAYIONEH pelakiuuu: «4) s
pemeHust Bonpoca 06 0coO0M MopsiAKe CyAeOHOTo pa3orpaTebCTBa;

Tpemuii napazpagp «llpoyeccyanvhvili nOpsaooK 3as61eHUs.
Xodamaiicmea u NpuHamue peulenus o0 NpuMeHeHuu 0coboz2o NopsaoKd
cyoebHozo pazbupamenbcmea 6e3 nposedeHus: CyoebH020 Cle0CmBUs».

JuccepraHT aHaNM3HPYeET MPOIECCYATBHBIN MOPSAIOK MOTaul
3agBICHHS O  TNPHMEHEHHWH  0coboro  mopsaka  cyAeOHOro
pa3bupareabCTBa, KOTOPOE MOXKET OBITh CAEIaHO OOBUHSEMBIM: a) MPH
O3HAaKOMJICHUHM C MarepuajlaMd YTOJIOBHOIO Jiejla, IIyTeM BHECEHHUS
XO/aTalicTBa B IPOTOKOJI O3HAKOMJICHUSI C MaTepHajaMHd YTOJIOBHOTO
Jena; 0) NpU HanpaBiIeHUH YKa3aHHOTO XOJaTalicTBa B CyJIl IOCTE
O3HAaKOMJICHUsI C MaTepHajaMH YTOJIOBHOTO Jieia; B) IyTEM 3asiBICHUS
OOBHHSIEMBIM  XOJATalCTBA NPU IPOBEAEHHH IPEIBAPUTEIHEHOTO
CITyLIaHUsL.

[Ipumenerne ocoboTo MopsiaKa CyaeOHOToO pa30HpaTeahCTBA MO
VTOJIOBHBIM [IeJIaM, T/I€ WMEETCs IUIO, MPH3HAHHOE MOTEPIIEBIINM,
MOXXET HMETh MECTO TONBKO C corjlacus IoclienHero. JluccepTaHt
aHATM3UPYET BO3MOXKHOCTH BBIACHEHHS IO3UIMH IMOTEPIIEBIIETO II0
HCCIIEAyEMOMY BONIPOCY, B pe3yibTaTeé INPUXOAUT K BBIBOAY O
HEOOXOAMMOCTH DACIIMPEHHS MPaB IOTEPIEBIIETO ITyTeM BHECEHHUS
nyHkta 23 B 4. 2 cr. 42 VIIK P®, B koTopod ykazarb O MpaBe
NOTEpIEBUIEro 3HATh O 3asABJICHHOM XOJaTalicTBe OOBHUHAEMOTO O
NPUMEHEHUH 0co00ro nopsKa cyjeOHOro pa3ouparenbCTBa U BEIpa3sUTh
CBOE COIJIacHe WJIH MOJaTh CBOM BO3PAXKEHHSI.

C menmpl0  3aKOHOJATEIBHOTO  3aKpeIIeHUs  MeXaHu3Ma
MIPaBOBOTO  PETYJIMPOBAaHWM  COIJIACOBaHMS C MOTEPHEBLIMM O
MPAMEHEHHA OCO0OTO TIOpAOKA TMPHHATHS CyNeOHOTrOo peIIeHHUs
npeiaraercs npeaycMotpets B ¢T. 229 VIIK P® gacte 4 cnemyromero
comepxkaHus: «4. B ciydae 3asBICHHS XOZAaTalCTBa OOBHHSEMBIM O
MPUMEHEHHH  O0CO0OTO  TOpsiIKa  CcyAaeOHOro  pa3dmparenncTBa,
CIIEZIOBATEINb YBEIOMIISIET 00 3TOM IMOTEPIEBIIETO U MPEAOCTABISAET EMy
BO3MOXHOCTb BbIPpa3suTb CBO€ MHCHHUC I10 3asABJICHHOMY XO[laTai/lICTBy, (6]
YeM JIeJIaeTCsl COOTBETCTBYIOIAs 3aIIMCh B MPOTOKOJIE O3HAKOMJICHUS C
MaTepuagaMHi YTOJIOBHOTO Jiela», U JOMOJHUThH 4acThio 5 crathio 225
VIIK P®, uznoxuB ee B cieayrowedl penakuuu: «5. B cioyuae
3as1BJIEHHsI XOJlaTaliCTBa OOBUHIEMBIM O MPUMEHEHHH 0cO00TO Mopsiika
cyaeOHOro pa30MpareNnbCTBa JIO3HABATENb YBEIOMISIET 00 3TOM
MMOTEPIIEBIIETO, 3HAKOMHUT €r0 C MaTephajaMH YTOJOBHOTO Jeia Hu



18

MPEIOCTaBIIET €My BO3MOXKHOCTh BBIPa3UTh CBOE MHEHHE II0
3asgBICHHOMY XOIaTalCTBY, O YeM JETaeTCsi COOTBETCTBYIONIAs 3aIIHCh B
HPOTOKOJIE O3HAKOMJICHHS C MaTepHaIaMH yroJIOBHOTO JeJiay.

B ciywae, ecim mnoreprneBuieMy He OBUIO HW3BECTHO O
3asBJIEHHOM OOBMHSIEMBIM XOJATaliCTBE O INIPUMEHEHUH O0CO0O0ro
nopsiika  cyAeOHOro  pa3OMparesbCTBa IPH  O3HAKOMIICHHH  C
MaTepHalaMH YroJOBHOTO JIeJla, TO €ro OTHOLIEHUE K JAHHOMY BOIIPOCY
JIOJDKHO OBITh BBELICHEHO B XOJZIE IPEIBapHUTENBHOrO ciyinanus. [lpu
OTKa3e OT MPHMEHEHHs 0co00ro Mopsaka CyIeOHOTO pa3OmpaTebCTBa
MTOTEPIIEBIINM YTOJIOBHOE IENO JOJDKHO PAacCMaTPHUBATHCS B OOBIYHOM
mopsiake. OOOCHOBaHA IMO3UIHSA, €CIH MOTEPIIEBIINA OTKA3bIBACTCS OT
MpUMEHEHHs o0co0oro mopsiaka CyneOHOro pa3OMpaTensCTBa, TO
HECMOTPS Ha COIVIACHE TOCYIHApCTBEHHOTO OOBHMHHUTEISI Ha €ro
NPUMEHEHHE, YTOJIOBHOE JIENIO ODKHO OBITh PACCMOTPEHO B OOBIYHOM
HOpPSIKE.

JuccepTaHT paccMaTpUBaeT IOPSIOK IOJYUYSHHUS! COTJIACHS O
MIPUMEHEHHN 0CcO00T0 TopsiaKa Cy1eOHOro pa3dorupaTenbCTBa Y YaCTHOTO
oOBuHHUTENs. YacTHBIH OOBHHHTENh  BBICKA3hIBACT MHCHHE O
MIPUMEHEHHN 0c0o00TO IMopsiiKa CyJeOHOr0 pa3doupaTensCTBa MO JesaM
gactHoro oOBuWHeHHMs. OH MOXKET [JaTh CBOE COIJIACHE Ha €ro
MPUMEHEHHE TONBKO TIOCNIE 3asBICHHUS [OAHHOTO  XOJaTaicTBa
moncyauMbiM. OOOCHOBBIBAETCSl TPEUIOKEHHE O TOM, YTO YaCTHBIN
OOBMHHTENH BBICKA3bIBAET CBOE MHEHHE O BO3MOYKHOCTH IPHUMEHEHUS
ocoboro mopsaka cyaeOHOro pa3dmparenbcTBa Ha INPEABAPHTEIHHOM
CITyIIaHWH.

Yemeepmutii napazpagp «Ocobennocmu yuacmus cmopoH npu
npumMeHeHuu 0co6020 NopsOKa NPuHAMuUs Cyo0ebHo2o peuteHusi 0e3
npogedenuss  cy0ebHo20 Cledcmeusi npu Co2nacuu 008UHSIEMO20 C
npeovsGIeHHbIM eMy 00BUHEHUEM ).

JluccepTaHT paccMaTpUBaeT HEKOTOPHIE OCOOCHHOCTH y4acTHs
CTOpPOH NP pPacCMOTPEHHMH YTOJIOBHOTO Jeia B 0OCO0OOM Iopsiike
cyneOHoTro pa3dmparenpcTBa Oe3 mpoBeneHus cyaeoHoro cienctusi. Co
CTOPOHBI 3aIIUTHI KPYT YIaCTHUKOB OTPaHUIHNBACTCS OOBUHSIEMBIM H €T0
3aIIUTHUKOM. [ 'paXITaHCKUII OTBETYMK, €CIM OH OJHOBPEMEHHO HeE
ABNSICTCA OOBHHAEMBIM, B YKa3aHHOM IIpOIlecC€ OTCYTCTBYET, 3TO
MOJIO)KEHHE BBITEKA€T W3 TOrO, 4YTO CYA paccCMaTpUBaeT TOJIBKO
MaTEpUaIbHO-IIPABOBOM  CIIOP,  CBSI3aHHBIM  HEMOCPEACTBEHHO C
COBEpIICHHEM MpPECTYIUICHUS, MPH YCJIOBUM YTO OOBHHSEMBIM HE
ocriapvBaeTcs BHUHOBHOCTb B €ro COBepuUIeHMH. Bce ocTajibHbIe
BOIIPOCHI, KOTOpBIE CBSI3aHBI c TPaxIaHCKO-TIPABOBOM
OTBETCTBEHHOCTBHIO JIPYTUX JIMLL, TIPH PACCMOTPEHHUHU YTOJOBHOTO Jiesia B
yKa3aHHOM TIOpsIKE HE paccMaTpuBailoTcs. B cBsizm ¢ yem yuwacrtue
Tpa)XIaHCKOTO OTBETYMKA U €Tr0 MPEACTABUTENS B YKa3aHHOM cIydae He
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MOXKET MMeThb MecTa. B ciydae ecinm 1Mo yrojJOBHOMY eIy HUMeEeTcs
TpaXIaHCKUHA WCK, a TPAXKTAHCKUM OTBETYHUKOM IOJDKEH BBICTYIATh HE
OOBUHSIEMBIH, a JPyroe JIUIO, TO PACCMOTPCHHE TPAXKIAHCKOTO HCKa
JIOJDKHO OBITh BBIZICJICHO B OT/IEIBHOE MMPOU3BOICTBO.

Jucceprant oOpaiaeT BHUMaHHE Ha MPOOJIEMHBIE BOIPOCHI,
BO3HHUKAIONIME B IPABONPHUMEHUTEIHHON NPAaKTUKE IO YTOJOBHBIM
JieNaM, TPEeABAPUTEIBHOE PACCIICAOBAHIE M0 KOTOPHIM MPOU3BOAMIOCH
B (QopMe [O3HAHUSA, ¥ OTMEYACT OTCYTCTBHC HAJJICIKAIIETO
3aKOHOJIATETTLHOTO peTyIupOoBaHUS TOpOIENypsl  Pa3bsICHEHUS
0OBUHSIEMOMY, TIOCIE€ BBIHECEHHS OOBHHHTENBHOTO aKTa, IIpaBa
XOJaTaliCTBOBaTh O TIPUMEHEHHH O0CO0OTO TMOpsAgKa CcyaeOHOTro
pa3buparensctBa. llpm mpenbsABICHNH OOBHHHUTEIFHOTO aKTa JIHILY
(oOBUHSIEMOMY) MOJDKHBI OBITh Pa3bsICHEHBI €T0 IpaBa, a TaKkkKe OH
JOJDKEH HWMCThH IpaBO JaBaTb IIOKasaHUd IO MPECAbIABICHHOMY
o0BUHECHMIO. TOJMBKO B YKAa3aHHOW CHUTYAIl[MM MOXXHO TOBOPHTH O
peaiu3any npaBa OOBHHAEMOro Ha 3aiuTy. i pelieHUs IaHHOW
poOIIeMBI TIpeJyTaraeTcsi BHECTH JacTh 3 U 4 B ctatbio 225 YIIK PO, B
KOTOPOH JOJDKHO OBITh yKa3aHO IPaBO OOBHHSAEMOIO AaTh TIOKA3aHUS 110
MPEIbSIBIICHHOMY OOBHHEHUIO, a TaK)Ke 00S3aHHOCTh JO3HABATEIS WIH
CIIeZIOBaTeNsl Pa3bsSCHUTH IpaBa OOBHHAEMOIO, B TOM YHCIE, TIPaBO
XOJaTaliCTBOBaTh O TIPUMEHEHHH O0CO0OTO TMOpsAgKa CyaeOHOTro
pa30mpaTensCTBa MPH COTIIACHH OOBHHAEMOTO C TPEIBSBICHHBIM €My
oOBuHeHHEeM. COOTBETCTBEHHO YacTH 3 M 4 cyuTaTh yacTsaMu 5 u 6.

JuccepranT oTmMedaeT, YTO OOS3aTENBPHBIM yYaCTHHKOM IIPH
pPaccCMOTpPeHHH YTOJOBHOTO Jefla B OCOOOM TOpSIKE SBISIETCS
3alIUTHUK. 3aKOHOMAATENIb YACHIeT eMy OOJbIIOe 3HAYCHHE MpHU
PacCMOTpPEHHMH YTOJIOBHOTO Jiejia B YKa3aHHOU MPOLIECCYAIbHOM (opme,
3TO 00YCIIOBJICHO TEM, YTO HE TOJIKO BOJICU3BSIBIICHHEC OOBHHIEMOTO Ha
MPUMEHEHHE YKAa3aHHOTO MOpsKa CyAeOHOro pa30MparenbCcTBa Urpaet
poib, HO W JCATETBHOCTh aJBOKATa, CBSA3aHHBIC C IPOBEICHHEM
KOHCYJIBTAI[M CBOETO MOJ3AIIUTHOrO. 3aIIUTHHUK JIOJDKEH Pa3bsCHHUTH
CBOEMY TOA3AIIUTHOMY O TOM, YTO OH BIIPaBE 3asBHUTH XOHATaHCTBO O
MIPUMEHEHHH 0CcO00TO MOpsAAKa CylNeOHOTO pa3dHupaTenbCcTBa B MOPSIKE
rmaBel 40 YIIK PO, o0bsicHHB eMy Bce BO3MOXHBIE ITOCIIEACTBHUS
3agBIICHHUs TAHHOTO XojaTaiicTBa. J{uccepTanToM oOpamieHO BHUMAaHNE
Ha CIIOKHOCTH TIOJIOKEHHSI 3alIUTHUKA IPU MPOBEACHUN KOHCYIbTAIUN
M0 YTOJIOBHBIM JeJiaM, HEOOJBIIOW U CPEAHEH TSDKECTH, MO KOTOPBIM
NPOBOJIUTCS TPEABAPUTEIBHOE CIICACTBUE WM To3HaHWe. 1o maHHOM
KaTeropuu Jej BO3MOXKHO IPEKpalleHHe YTOJIOBHOTO Jeja B CBS3U C
MPUMUPEHUEM CTOPOH, C JCATEIBHBIM packasHueM. Eciu jke 3alIuTHUK,
monarasi, 4ro CyJ HE TOHAEeT Ha MpeKpalleHHe YTrOJOBHOTO Jea,
MPE[UIOKAT TOUTH Ha TMPHMEHEHHEe O0cCOo00ro TMopsiaKa CyAaeOHOro
pa30mpaTensCTBa, TO OH JIMIIUT CBOETO MOA3ANINTHOTO BOZMOXKHOCTH Ha
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MIPEKpALICHUE YTOJIOBHOIO AE€Na B CBA3U C MPUMHUPEHUEM CTOPOH, OO
JeATeNbHbIM packassHueM. Eciom ke OH yOeanT OTKas3aTbCs OT
NPUMEHEHHUST 0CO00T0 MOopsAKa CyAeOHOro pa3onuparTesibCcTBa, B HAICK IS
Ha NpeKpalieHre YroJIOBHOTO JieNa, a Cy/ He YJOBJIETBOPUT yKa3aHHOE
XO/aTalCTBO, TO eJ0 OyAeT paccMaTpuBaThCs B OOBIYHOM IOPS/IKE,
Mepa Haka3aHusi OyJeT ONpeneNsTbCs C y4eToM OOIIUX IPaBUII
Ha3HAa4YeHUs] HakazaHWsi. B CBiI3M ¢ 4eM OOOCHOBBIBACTCSI MHEHHE O
HEOOXOJIMMOCTH  TIPEIyCMOTPETh  BO3MOXHOCTh  HpEKpalleHHs
YTOJIOBHOTO JIefia [0 HepeaOMINTUPYIONIMM OCHOBAHUSAM U B CIydasXx,
KOTZa OOBHMHSEMBIM OBUIO 3asBIICHO XOAATaWCTBO O IPHUMEHECHUH
0coboro TopsiKka cyIe0HOTO pa30upaTeNbCTBA. 3AIIUTHUK B YKa3aHHOM
Cllyyae  pa3bsICHUT  BCEBO3MOXHBIE  IPOLECCYalbHO-IIPAaBOBbIC
MOCNIEICTBUS IPHHATUS DPEIICHUS O NPHUMEHEHHH OCO00ro IOopsiika
CyJeOHOTO pa30upaTeIbCTRA.

ITorepneBminii O YroJIOBHOMY i€y HpPHU PELIEHUH BOIPOCA O
NPUMEHEHUH 0COOOro MOpsiiKa CyaeOHOro pa3duparenbcTBa 00amaeT
BCEMU MpaBami, npejpocraBieHHbiMU eMy YIIK PO. OgHako uMeHHO OT
HEro 3aBUCHUT BO3MOXKHOCTb IIPUMEHEHMS YKa3aHHOTO TOpsIKa.
PaccmaTpuBast 0cOOEHHOCTH y4acTHs HOTEPIIEBLIETO IPH PACCMOTPEHUH
VJTOJIOBHOTO Jella B 0OCOOOM TMOpsAKEe CyIOeOHOro pa30oHmpareihcTBa,
aBTOp OCTAHABIIMBACTCS HAa BOZHMKHOBEHHE BO3MOXKHOI NIpoOJIEeMBI B
CBSI3M C peaji3aliel MpaBa Ha 3asBJICHUE TPAXKIAHCKOTO HCKa, a TAKXKe
peanuzanuein rpas Tpak1aHCKOTO HUCTIA. JeticTByromiee
3aKOHOJATEIbCTBO MPEAOCTABIISET IPABO 3asBIAThH IPAXKIAHCKUHN UCK JI0
OKOHYaHHMS CyIeOHOro CleNCTBHA. TakuM 00pa3oM, MOXKET BO3HUKHYTb
CUTyalis, KOrJia B XOJ€ IPEABAPUTEILHOTO PACCIIEIOBAHUS HCK
3asBJE€H He ObLJI, OOBMHSIEMBIH 3asBHJI XOAATaliCTBO O IPUMEHEHUH
ocoboro mopsiika cyneOHOro pasduparenbcTBa. Ha mpenBapurenbHOM
CIlyIIaHuM 00€ CTOPOHBI BBIPA3WJIM CBOE COIJIACHE HA IIPUMEHEHHE
YKa3aHHOTO TMOpsiaKa, a B XOJe NOATOTOBKM K CyneOHOMY
pa3dupaTenbCcTBY MOTEPHEBIIMK WM TPaXKTAHCKUM HCTEL 3asBHIM
rpakgaHckuil uck. BosHukaer cioxHas cutyauus. s pasperueHus
BOIIPOCOB, CBSI3aHHBIX C TPAXIAHCKUM HCKOM OOBHHSEMBIH IIOJDKCH
O3HAaKOMUTBCS KAK C MCKOBBIM 3asIBIICHHEM, TaK U C €r0 0OOCHOBAHUEM,
€My HeoOXOOMMO BpeMs Ul OCMBICICHUS 3asBJICHHBIX TPeOOBaHMH U
X OLEHKU. Ecium OH He MOXET cpa3y ke JaTh OLEHKY 3asBICHHbBIM
TpeOOBaHUSIM, TO CyIbsi HAUMHAET IMPOLECC B OOBIYHOM TMOpSAKE, Y
O6BI/lHﬂeMOF0 YTpauuBac€TCsA BO3MOXKHOCTH OBITH OCYXJICHHBIM C
npuMmeHeHneMm mnonoxenui cr. 316 YIIK P®, xors Bxone cyneOHoro
CJIC/ICTBHS OH NPHU3HAET 3asiBJIICHHBIE TPEOOBAHMS.

IMpennaraercst pnst oOecnedeHust mpaB  00eMX  CTOPOH
HEoOXO0JMMO IPOBECTH COKpAIllEHHOE CyAeOHOE CIIeJICTBUE, B IIpOIIecce
KOTOPOTO TOTEPIEBIINI WIN TPAXIAHCKUI HCTEl] JOIDKHBI 000CHOBATh
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CBOM MCKOBBIE TpeOOBaHMA, a OOBHHAEMBIA OyZEeT UMETh BO3MOXKHOCTH
OLIEHUTh MX MO3UIHIO M OINPENEIUTh CBOE OTHOILIEHUE K 3asBJICHHOMY
HCKYy, BIIOCICACTBUH TMPH €ro COINIACHH C  IPEIbSIBICHHBIMH
TpeboBaHusIMH cyneOHOe ciecTBre OyneT npekpamieHo. B ciydae ecinu
OOBHHSIEMBII HE COTJIACHTBCS C 3asBICHHBIMU TPEOOBAHHSIMHE, TO CYIIbsI
JIOJDKEH OyJIIeT pacCMOTPETh YTOJIOBHOE JIEJIO B OOBIYHOM TTOPSIIKE.

JluccepTaHT paccMaTpUBaeT MOPSAAOK IOJYYCHHS COTJIACHS O
MIPUMEHEHUN 0co00ro0 mopsiaka CylaeOHOro pa3OuparenseTBa Y
rOCYAapCTBEHHOTO OOBHHUTEIS. BhICKa3aHO MHEHHE O TOM, YTO, TaK KaK
rOCYAapCTBCHHBIH ~ OOBHMHHTENIb  y4aCTBYeT  TOIbKO B  CY/E,
MEPBOHAYAILHO CBOE MHEHHE O BO3MOXHOCTH MPHUMEHEHUs 0coOOoro
mopsaka cynebHoro pasOuparenbcTBa 03 MPOBEINCHUS CYyAEOHOTO
CJIC/ICTBHSL BBICKA3bIBAET IPOKYpPOp IIyTE€M HAIPaBJICHHS YTrOJIOBHOI'O
Jena B Cy[, TJi€ B CONPOBOMUTEIBHOM ITHUCbME OTPAXKaeT MHEHUE O
1eJIecO00Pa3HOCTH MM HelleIeco00pa3sHOCTH NMPUMEHEHHs YKa3aHHOTO
nopsijaka  cyneOHOro  pasOupaTenscTBa. B mocienyromeMmM — Ha
MPEABAPUTEIILHOM CIIYIIAHUM W B CYJ€ TOCYAapCTBEHHBIH OOBHHUTEIb
MOATBEPXKAACT MHEHHE, BBICKa3aHHOE MPOKYpPOPOM, JIUOO 3asBISET O
HECOrNIacHH C IPUMEHEHHUEM YKa3aHHOTO.

Kpome Toro, ormeuena posb cyna, KOTOpPBIH, SBISSACH
CYOBEKTOM J0Ka3bIBaHUs, OCYIIECTBIISET MOCIEHEE [TyTEeM IPOBEPKU U
OLICHKH, MMEIOIIUXCS B YTOJIOBHOM JEie, JOKa3aTelIbCTB, HA OCHOBE
KOTOpPBIX NpUHMMaeT peuieHue. JluccepTaHT OOOCHOBBHIBAET MHEHHE,
€CII CyJ COYTET HEBO3MOXHBIM IOCTAHOBUTH IPHUTOBOP B 0COOOM
mopsake cynebHoro pasOuparenbcTBa 03 MPOBEINCHUS CYAEOHOTO
CJI/ICTBHSI, TO OH JIOJDKEH NPUHITH 000CHOBaHHOE pellleHrne 00 0TKase B
€ro MPUMEHECHUH.

Tnasa 3  «llpoyeccyanvuviii  nopsaodok  paccmompenus:
Y20/106H020 0end 8 0COOOM NOpsiOKe NPUHAMUS CYOeOHO20 peuleHus be3
npogederuss Ccy0ebHo20 CledCmeuss Npu COo2AaAcuu 0OBUHAEMO20 C
npeobsAGIEeHHbIM eMy 0OBUHEHUEM )

Ilepeviii  napazpagh «Iloocomoska yeonosHozo Odena K
cyoebHomy pazbupamenvcmgy Ol NPUMEHeHUs 0c00020 NOpsAOKA
npuHaAmuUs cy0ebHo2o peuleHus Oe3 nposedeHus cyoebHo20 cledcmeus
npu  co2nacuu  0OBUHAEMO20 ¢ NPEObIGIEHHBIM eMy O00BUHEHUEM ).
HuccepranT paccMaTpuBaeT OCOOCHHOCTH  CTaJWU  MOATOTOBKU
YTOJIOBHOTO JieJla K CyIeOHOMY pa3OHMpaTeibCTBY IPUMEHHUTEIBHO K
YrOJIOBHBIM JI€JIaM, [0 KOTOPBIM 3asiBJIEHO XOJaTaiCTBO O MPUMEHEHHU
ocoboro rmopsaka CcymeOHOro pasduparenbcTBa 0e3  IPOBEICHHS
cynebHoro cneactBus. OOOCHOBaH BBIBOJ O TOM, 4YTO NpHU
paccMOTPEHHH BOMPOCA, CBSI3AHHOTO C HAIIPABICHUEM YTOJIOBHOTO Jena
MO MOACYIHOCTH, CY/AbSi HE MOXET OIHOBPEMEHHO pAacCMaTpUBAThH
BOIPOC O BO3MOXHOCTH MM HEBO3MOXXHOCTH IPUMEHEHHs 0c0o00ro
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nopsiaka cynebHoro pasbuparensctBa. OQHAKO €CIM BO3HUKAET BOIIPOC
00 W3MEHEHHWH MpPaBHJ TEPPUTOPUAIBHON MOJCYJHOCTH M HMeEEeTCS
XOJaTaiCTBO O  IPUMEHEHHH  O0COOOro  MOpsaKa  CyAeOHOro
pa3OuparenbcTBa, Cynbsi, NPHHSAB JEJI0 K IPOU3BOJCTBY, paspellaer
JaHHbI Bompoc. He paccmarpuBas cucTeMy CTaaiuid B LEJIOM,
JMCCEPTaHT paccMaTpHBacT IPEIABAPUTENFHOE CIyIIaHHWE Kak (opmy
CTaJMu TOJATOTOBKH JieJia K CyZe0HOMY pa3OupaTebCTBYy.

PaccmaTpuBasi BONpPOCHI, CBSI3aHHBIE C HCKJIIOYCHUEM WM
3asBJICHUE XOATAlCTB CTOPOHAMH, AUCCEPTAHT NpeiaraeT 00eceYnTh
paBHBIE IIpaBa CTOPOH, NPEIOCTABUB NPABO HE TOJIBKO CTOPOHE 3aIlUTH,
HO W CTOpPOHE OOBHMHEHHs 3asBIISTH XOIATalCTBa M NPEACTABISATH Ha
paccMaTpuBaeMOM CTaguu HOBBIE JOKa3aTenbcTBa. [lpu Hamu4uu
OJJHOBPEMEHHO  XOJAaTaWCTB O MPHOOIIEHHH WIM HCKIIOYEHUH
JOKa3aTeJIbCTB M NPUMEHEHWH 0co0O0ro mopsijika  CyAeOHOro
pasOuparenbcTBa CyIbs BIpaBe Ha IPEJBAPUTEIILHOM CIyIIaHUH
paspemuth oba xojaraicTa. [Ipu 3TOM BO3MOYKHO MPHUHSATHE PEUICHUS
0 IIPUMEHEHHHU 0CO0O0TO MOps/IKa CyAeOHOro pa3orparenbCTBa B Cliyvae,
eclM  XoJaTalicTBa 00 WCKIIOUYEHHHM WIH TPHOOIIEHUH KOTOPBIX
XO/aTaliCTBOBAJIA Ta WJIM MHAsi CTOPOHA Ha BIIMSIOT HAa KBAIU(HUKALUIO U
HAa YCTaHOBIICHHE (PaKTHUECKUX OOCTOSTENBCTB MO JAETY, OOBHHSAEMBIIH
COIIaceH C MpPeNbSBICHHBIM OOBHHEHHEM IIOJHOCTBIO. JlaHHBIE
XozaraiicTBa MOTYT KacaTbCs, B YaCTHOCTH, XapaKTePH3YKOLIETo
Marepuana. B ciyuae, ecnu BO3HHKaeT BONPOC O NMPUHATHU PEILCHUS
CyZbeH O HAIPaBJICHUH YT'OJOBHOTO Jiejla IPOKYPOPY VIS UCIIPABICHU
NpOLIECCYalbHBIX TEXHUYECKNX OIIMOOK, JOIYIIEHHBIX CIeJOBaTeleM,
IPY 5TOM MMEETCsl X0JaTaiicTBO OOBUHAEMOT0 Ha MPUMEHEHHE 0C000T0
nopsiika  CcyneOHOro  pa30OHpaTenbCcTBa, TO  CyObs  JOJDKCH
NEepBOHAYAIBHO IPHHSATH pEIIeHHE O HANpaBJICHUH YTOJIOBHOTO Jiena
MIPOKYPOPY, IOCJIE €ro BO3BPALIECHUS B CYy[, NMPH HAINYUHM YKA3aHHOTO
XO/aTaliCTBa PacCMOTPETH BO3MOXKHOCTH O IPHUMEHEHHH YTOJIOBHOTO
Jiesia B 0COOOM TOpSsi/IKe CyA€OHOro pa3oupaTesibCTBa.

[Ipumenerne ocoboro mopsaka CydeOHOro pa3doHmpaTelIhCcTBa
0e3 mpoBeJCHUs CyNeOHOTrO0 CIEACTBHS MOXET HMETh MECTO H B
Cllydasix, €CId Ha TMpeIBapUTEIbHOM CIYIIAHWH PEIIaliCsl BOIPOC O
MIPUOCTAHOBJICHUH TPOM3BOACTBA IO YrojoBHOMY jeny. OpHako
MpUMEHEHHE O0CO00ro TOpsAKA MOXET HMETh MECTO TOJIbKO IpH
YCJIOBUM, 4YTO TIPHOCTAHOBJIEHHE OBUIO CBS3aHO C (DU3UUECKUM
(comatnyeckum) 3abosieBaHueM OOBHHsIeMOro. Hainune ncuxudeckoro
3a00JIeBaHMs JIOJDKHO HMCKIIFOYaTh BO3MOXKHOCTH NPHUMEHEHHUS 0co00ro
nopsinka 6e3 mpoBeneHus cyneOHoro cieactsus. Ecnu yronosHoe neno
ObUIO TIPHOCTAHOBJIEHO II0 WHBIM OCHOBAaHHUSIM, TO YTOJOBHOE €0
JIOJDKHO paccMaTprBaThCsl B OOBIYHOM IOPSIZIKE.
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JluccepTaHT OOOCHOBBIBAaET HEOOXOIUMOCTh 0053aTEIHLHOTO
MIPOBE/ICHHUS MPEBAPUTEIILHOIO CIIYIIAHUS 110 YrOJOBHBIM J€iaM IpH
HAJIMYAK XOJIaTaliCTBA O MPHUMEHEHHH O0CO00ro MopsijaKa CyaecOHOro
pasbupaTenbcTBa 0e3 MpPOBEIEHHs CYACOHOrO CIEACTBHUS, Hpeiiaras
HOBYIO pemakiuio cr. 316 YIIK P®. JluccepTraHT 00OOCHOBBIBACT
MOJIO)KEHHE O TOM, YTO MPEABAPUTEIHLHOE CIyIIAHWUE MPU HATHYHU
X0J]aTaliCTBa OOBUHSIEMOTO O MPHUMEHEHHU 0COO0T0 MOPSIKa CyIeOHOTO
pas3bupatenscTBa 0Oe€3 MPOBEACHUS CyNCOHOTO CIEACTBUS JJIOJDKHO
MIPOBOAUTHCS € 00S3aTENBHBIM yYACTHEM IIO/ICYIMMOTO, €r0 3al[UTHHIKA,
rOCYAapCTBEHHOIO  WJIM  YaCTHOTO  OOBHUHHTENS,, IMOTEPIIEBILETO,
IPaXKIaHCKOTO UCTIA. B cilyyae HesIBKM Ha MPEJBAPUTEIILHOE CIYIIIAHHE
MOTEPIEBIIET0 MM TPAKAAHCKOTO HCTLA OHMU O0S3aHBbI MPEJCTABUTH
CBOE [MHUCBMEHHOE corjiacue JH0O Hecoriacue ¢ 3asBICHHBIM
o0OBuHsiIeMBbIM ~ xonaTaiicTBoM. Cyabs  OIpaliuBacT IMOJCYIUMOTO,
IMOHATHO JIK €My O6BI/IHeHI/le, CcorjlaCceH JM OH C 06BI/IHeHI/IeM nu
NpeaAbABICHHBIM rpaxxJaHCKUM HCKOM, €CIh TaKOBOU HUMECCTCA,
MOJIEPXKHUBAET JIK OH CBOE XOJaTaiiCTBO O MOCTAHOBJIEHHH MIPUTOBOPA B
0coO0OM TIOpsTIKe, 3asABICHO JIM OHO JOOPOBOJNEHO W  TOCHE
KOHCYJbTAl[M C 3al[MTHUKOM, OCO3HAeT JH OH MOCIEACTBHS
[OCTAHOBJICHUSI TMPHUrOBOpa B o0coboMm mopsiake. Ilpu yuactuu B
MPEABAPUTEIILHOM CIYIIAHUK TOTEPIIEBIIEr0 M IPAXKIAHCKOTO HCTIA
CYJIbsl BBISICHSIET Y HUX OTHOIICHHE K XOAaTalicTBy oOBuHsiemoro. [Ipu
BO3p@XEHUH  OOBHHSAEMOT0, TOCYJapCTBEHHOI'O WJIM  YacTHOTO
OOBHHHUTENsI,  MOTEPHEBIIEro,  IPAXKIAHCKOTO  HUCTHA  HPOTUB
TOCTAHOBJICHUSI TIPUTOBOPA B OCOOOM MOpSIIKE JUOO MO COOCTBEHHOMN
WHUIUATUBEC CyAbsA BBIHOCUT IOCTAHOBJICHUC O HA3HA4YCHUU [€JIa K
paccMOTpEHHIO B 00IeM mopsiake. B ciiyyae OTCYTCTBHUSI BO3PayKCHHU
CY/ibsi BBIHOCHTH IIOCTAHOBJICHHE O PACCMOTPECHHHU YTOJIOBHOTO Jejia B
0co00OM MOopsIIKE.

Bmopoiu napazpagh « Cyoebroe pazoupamenoscmgo npu ocob6om
nopsioke npuHamusi cy0ebHo2o0 peuieHusi 06e3 nposedeHus Cyo0edOH02o
credcmeust npu- Co2nacui  0OBUHAEMO20 C  NPEObGIEHHbIM — eMy
008UHEHUEMY.

Jucceprantom paccMoTpeH 3akperuieHHbi B YIIK PO nmopsgox
MIPOBEACHUS CYA€OHOTO 3aceqaHus IPH PACCMOTPEHHUN YTOJIOBHOTO Jiesia
C 3asBJIICHHBIM XOJATaliCTBOM MOJCYINMBIM O TPHMEHEHHH 0C000To
nopsinka. Bmecte ¢ TeMm, aBTOpOM OTMeuaeTcs, YTO CONOCTaBIECHUE
cogepxanuss rinaB 34 u 40 VIIK P® naer cepre3Hble OCHOBaHUS
nojarath, 4YTO pa3paboTYMKM 3aKOHONPOEKTAa HE CYMEIH YEeTKO
pasrpaHUYUTh MPOLELYPbl NPENBAPUTEIBHOIO CIyIIAHHS WU 0coOOoro
nopsiika cyneOHOro pazOoHMparesibCTBa NMPH COIVIACHMU OOBHHSIEMOIO C
NIPEeAbSBICHHEIM eMy oOBHHeHueM. [IpencraBinsiercsi, YTO OHM MMENH B
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BHAy TIOCTAaHOBJIEHHE CYAOM TIIPUTOBOpa YK€ IO pe3yiabTaraM
npenBaputensHoro  ciymanus. Cya, YCTaHOBUB B NPHUCYTCTBHHU
a/IBOKaTa, 4TO COrJlacHe MOZCYIMMOro Ha MOCTaHOBJICHUE NPHUIOBOpa B
0coOOM  TMOpsiIKE SBJISIETCS OCO3HAHHBIM M JIOOPOBOJIBHBIM, H,
yOeMBIINCH, YTO OOBHUHEHHE, C KOTOPBIM COIJIACHIICS OOBHHSEMBIH,
SIBIIICTCSI  OOOCHOBaHHBIM W TIOATBEPXKIACTCS COOPAHHBIMH IO
VTOJIOBHOMY JIeJy JIOKa3aTeNbCTBAMH, HE Ha3Ha4YaeT CyaeOHOro
3acefaHus, a yIAIIeTCs B COBEIIATEIbHYIO0 KOMHATY JJIs TOCTAaHOBJICHUS
npuroBopa. IlpencraisieTcsi, 9TO TaKOW MOPSAOK UMEET OIpeeIeHHBIe
MPEUMYIIECTBA, TIOCKOJBKY TIO3BOJIIET W30€XaTh HEOIPaBIAaHHOTO
nyommpoBanms. OnHAKO B HesX OOecledeHHs HaIeKalled OXpaHbI
mpaB YYaCTHHKOB YTOJIOBHOTO CYIOIIPOM3BOJCTBA  JIaHHOE
OyOnMpoBaHHME, Ha Haml B3MST HEM30€XKHO, BOIPOCHI, KOTOpBIC
BBIACHAIOTCA Ha NPEABAPUTCIIBHOM CIIyIIaHUH, JOJIKHBI 6bIT]:. BBISICHCHBI
U B XOJI¢ TMOATOTOBKHU K CyJeOHOMY pa3OMpaTesbCTBY, TaK KaK CTOPOHBI
MOT'YT U3MEHUTh CBOE OTHOILLICHUE K BO3MOXXHOCTH IIPUMEHEHHS 0CO00T0
TopsiziKa cy1eOHOTro pa3doupaTenbCTBa.

JuccepranTom HCCIICOBAHBI MHCHHS YYCHBIX-
MIPOLIECCYANIICTOB  OTHOCUTENBHO TIOpSAKAa IIPOBEAEHHS CyneOHOro
pa30mpaTensCTBa, B pe3ydbTaTe YEro UM MPEAJIOKEHO C Y4eTOM
TTONIOKEHUH TIpenpInymero naparpada monoiaauts riaBy 40 YIIK PO
cratbeii  316-1 VIIK P®, perymupyromyr TOpAIOK MPOBEICHUSI
cyneOHOTO 3acemaHMs W TIOCTaHOBIEHHWE mpHurosopa. JlumccepraHt
00OCHOBBIBa€T MHEHHE O TOM, YTO OCOOBIM MOPSAIOK CyneOHOTro
pa3buparenpcTBa 0e3 TpoOBeneHHsT CyAeOHOTO CIIEACTBHS COCTOUT U3
YeTHIPEX OTaloB: IOJIrOTOBUTEJILHOM YacTH, CyHeOHBIX IPEHUH,
NOCJIE/IHETO ~ CJIOBA  IMOJICYAMMOTO U IIOCTaHOBJIGHUSI IIPUTOBOPA.
[IpoBoauTCs aHaAMW3 KaXIOro JTama CyAeOHOro pa3duparesbCcTBa.
JuccepranT 00OCHOBBIBAET BBIBOA O BO3MOXXHOCTH Ha JIIOOOM 3Tare
NepeiTn K 0OBIYHOMY WIIM COKPAIEHHOMY CYIEOHOMY CIIEICTBHIO, KakK
IO MHUIIMATUBE CTOPOH, TaK U 110 UHHUIIUATHBE CyJa.

JluccepTaHT paccMaTpUBaeT OCOOCHHOCTH TOCTAHOBJICHHS U
COJZICp)KAHUSI IPUTCOBOpPA, TOCTAHOBIEHHOTO B  0COOOM  MOpSIKE
cynebHoro pa3buparenbcTBa 0e3 IpoBeAeHUS CYAeOHOTO CISACTBUS.

Tpemuii napazpagp «IIpouzeo0cmeo 6 cyoe 6mopoil UHCMAHYUU
no oOenam, pPAcCMOMPEHHbLIM 8 0coboM  nopsaoke  CyOedHO20
pasbupamenscmesa be3 npogedenuss cy0ebHO20 CledCmeusi nPu Co2nacuu
00BUHAEMO20 C NPEOBABTICHHBIM eMy 0OBUHEHUEM ).

JluccepTaHT ~ paccMaTpuUBaeT  BOMPOCHI,  CBSI3aHHBIE  C
pacCMOTpEHHEM  YTOJIOBHBIX  JieJl, 1O  KOTOPbIM  HPUTOBOPBI
MOCTAHOBJICHBI B 0OCOOOM MOpsijiKe CyJAeOHOro pasduparenbcTBa 0e3
MPOBEJICHUST CyAeOHOr0 CIEACTBHs, B CyJax Aamle/UISIMOHHOW U
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KaccallMOHHOM MHCTaHIMI. Bbicka3plBaeTcsi MHEHHE O TOM, YTO IIPHU
MEPECMOTPE YTOJIOBHOTO Jiefia B aNeJUILMOHHOM IOPS/IKE CyIl JOJDKESH
HOJIHOCTBIO TIPOBECTH Cy1e0HOE Pa3OMpaTesIbCTBO MO CYLIECTBY, TaK Kak
OH HE MOXET WCIIOJb30BaTh B KAueCTBE OKA3aTeNbCTBA IPOTOKOI
3acelaHusa B CyJle HepBOi/II HWHCTAaHIMHU, B CBA3U C TEM, 4YTO IPOLECCC
JIOKa3bIBaHHS MO YTOJIOBHOMY JIETy HE OCYIIECTBIISUICS.

HccnenyoTcs OCHOBaHMST OTMEHBI M HM3MEHEHHUS CyaeOHOro
peLIeHus] 110 WTOraM pPAacCMOTPEHHUS B ane/UIIMOHHOW HWHCTAaHIMH, a
TAK)KE€ OCHOBAHUS OTMEHBI MO UTOTAM PACCMOTPEHHS B KacCAI[MOHHOU
uHCTaHIUK. Jl[uccepTaHT 000CHOBBIBACT MPEIOKEHHE O HEOOX0IUMOCTH
MPEAOCTABUTh TPABO OOKAIOBAaHHS MOCTAHOBJICHHOTO IPUTOBOPA IO
BCEM OCHOBAHHSM, yKa3aHHBIM B cT. 369 u 379 VIIK PO.

I'nasa 4 «Ilpumenenue 0cob6020 nopsaoka NPUHAMUA CyOeOHO20
peuienust npu co2nacuu 008UHAEMO20 ¢ NPEObIGICHHbIM eM)y 00BUHEHUEM
NnO  Y2O0N0BHBIM OelaM C NPOBEOCHUEM COKPAWEHHO20 CYOeOH020
cneocmsusy.

JluccepTaHT paccMaTpUBaeT MOHSTHS «OCOOBIH  IMOPSIOK
CyaeOHOro pa3dMpaTenbCcTBAa» M «OCOOBIM  TOPSIOK — MPHUHSTHSA
CyaeOHOro pemieHus IpH COTJIACHH OOBHHIEMOTO C HPEAbSIBICHHBIM
eMy OOBHHEHHEM», JICIAeT BHIBOJI, YTO OHM COOTHOCSTCS Kak oOlee u
YacTHOE, TpPH OSTOM YKa3bIBaeT, YTO OCOOBIH IOpPAOOK CyAeOHOTro
pa3dupaTenbcTBa MOXKET BKIIOYATh B CE0sl HECKOJBKO YIPOIICHHBIX
(dhopM CyI0IpOU3BOJICTBA.

Uccnenys nonoxennss YIIK PCOCP, nucceprant ykaspIBaer
Ha TO, YTO €My ObUI M3BECTEH HMHCTUTYT COKPAIEHHOI'O CyAeOHOTro
CIICJICTBUS, KOTOPBIH  YCIEIIHO TPUMEHSJICS M  Oo0ecredYnBa
HaJyIe)Kalllee KauecTBO PACCMOTPEHMs W Pa3pelIeHUs] YrOJIOBHBIX JIell
Jaxe Mo jaenam 00 0co00 TSDKKMX THpecTyruieHusx. JluccepraHtom
NpeUIoKeHo BBecTH B jelicTtBue HoByro i YIIK P® rmaBy 40-1
«Oco0bIif TOPSIIOK TPHHATHA CYJAEOHOTO pEIIeHUs] NPH COTJIACHU
OOBHHSIEMOTO C HPEABSIBICHHBIM €My OOBHHEHHEM II0 YTOJIOBHBIM
JIeTIaM C MTPOBEICHUEM COKPAICHHOTO Cy1eOHOTO CISICTBUSY.

OCHOBaHUSIMH TIPUMEHEHUsI 0CcO00r0 TMOpSAAKA TPHHSATHS
CyneOHOTO pEIIeHHS C TPOBEIEHHEM COKPAIIEHHOTO Cy/IeOHOro
CIIE/ICTBHUSL JMCCEPTAHT MpeAjaraeT paccMarpuBaTh: 1) 3asBiieHHE
XOJaTalicTBA O TPHMEHEHHH 0co00TO  mopsAaka  CcyAeOHOTo
pa3dupaTenbCcTBa HECOBEPIICHHOJCTHUM OOBHHSEMBIM; 2) 3asiBICHHE
XOJaTaliCTBA O MNPHUMEHEHHH  O0CO0Oro  mopsiaka  CyAeOHOro
pa36MpaTem>CTBa O6BI/IHHeMI)IM, UMCHOIIIUM IICUXHUYCCKHUEC NN
(¢u3nueckue  pacCcTpOWCTBAa,  KOTOpblE  HE  MO3BOJIIIOT €My
CaMOCTOSITENIbHO ~ peallM30BbIBaTH CBOM NpaBa; 3) He coryiacue
MOTEpIEBIIET0 C NPUMEHEHHeM 0co0oro mopsaka cyaeOHOro
pa3bupaTensCcTBa Oe3 MpOBEIEHHS CyIeOHOTO CICICTBUS; 4) 3asBICHIE
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XOJaTalicTBAa O TPHMEHEHHH 0co00T0  mopsaka  CcyAeOHOro
pa3buparenpcTBa 0e3 TpOBENEHHS CyIAeOHOrO CIEACTBUS B Hadaye
cyneOHOro  pa3OupaTeNibCTBA;  5)  3asABJICHHE  MOTEPICBIIUM
rpa)IaHCKOI'0 MCKa B Havaje CyaeOHOro pa3oupaTesibCTBa, €CIH B XOIe
Npe/IBapUTEIbHOTO paccieOBaHMsl JAaHHBIM MCK He ObLI 3asiBiieH; 6)
3asBJICHHE CTOPOHAMHU XOJATaliCTBa O MPEKPAIEHHH YTOJIOBHOIO Jeia
0 HEePEeaOMIIMTHPYIONUM OCHOBAHUAM; 7) TP 3asBJICHUU XOJaTaiicTBa
0 MPUMEHEHWH 0CO0OT0 TOPSIKA TOJIBKO OTACITBHBIMH OOBHHSCMBIMHU
[0 YTOJIOBHOMY [eNly. YCIOBHS TPUMEHEHHS O0CO0O0TO TOpsIKa
cyneOHOTo pa3OUpaTeNbCTBa C MPOBEACHHUEM COKPAIIEHHOTO Cy/IeOHOTO
CIICZICTBHSL JOJDKHBI OBITh AHAJIOTUYHBIMH YCIOBHSM, KOTOPHIE WMEIOT
MECTO IIPHU PACCMOTPEHHUHU YTOJIOBHOTO Jiena 0e3 MpOoBeneHHs CyAeOHOTro
CIICZICTBUSI.

ABTOPOM PpPacCMaTPHUBAIOTCS BOIPOCHI, CBSI3aHHBIC C MOPSIKOM
NPOBEACHUS  COKPALICHHOTO CyIeOHOTO  CJICICTBHs, 0pPU ITOM
YKa3bIBa€TCsA, 4YTO B O6§I3aTeHbHOM TMOpsAAKE HOJIKHBI 6I)IT]J 3aCJIyHICHBI
MOTEPIEBIINA,  TPAKTAHCKUH  HWCTEN, YACTHBIA  OOBHHHTEIb,
MOJICYTUMBI ¥ TPaXIaHCKUA OTBETYMK. [lOCiie BBICTYIIMBAHUS HX
MHEHHS CyIbs BBISCHSET BOIPOC O IENeCO00Pa3HOCTH IPOBEACHUS
JabHEHIero cyneOHOTo CIIENCTBHA, IOCIE Yero pemaeT BOIpoc o0
OTJIAIIICHHH MAaTepHAJIOB YTOJOBHOTO Jelia M OKOHYaHWU CyNeOHOTO
CIIEZICTBHS, JTHOO TIPOBEICHUU MOJHOTO cyneOHoro cienctBus. Cynbs
MOXKET HPUHTH K BBIBOAY O IPOBEACHHH CyAeOHOrO CIENCTBHS B
OOBIYHOM TIOpSAAKE KaK NP HAIWYAHA XOJATaWCTB CTOPOH IIOCTE
BBICKa3aHHOTO HMH  XOJaTaliCTBAa O TPOBEICHWH CYyAEOHOTO
pasoupaTenscTBa B O0COOOM TIOpSIIKE, Tak W IO COOCTBEHHOM
uHunuaTuBe. JlMCCepTaHT aHaIM3HUPyeT OCOOSHHOCTH Impoliecca
JIOKa3bIBaHHUs 10 YrOJIOBHBIM JIeaM, KOTOPBIC pPacCMaTPHBAIOTCA C
MPUMEHEHHEM COKPAIIEHHOTO CYIe0HOTO ClieficTBUs. PaccMaTpuBaroTcs
0COOEHHOCTH MPOBEICHUS CYICOHBIX ITPCHUT.

Hucceprant npenaraet BBectd B YIIK P® B rnase 40! HopMmbl,
peTyIHpPYIOMKE POU3BOJCTBO IO YTOJOBHBIM JIeaM C MPUMEHCHHEM
COKpAIIEHHOTO CyIeOHOTO CIIEACTBUSI.

B 3aknwouenuu n3noxxeHsl OCHOBHBIE BBIBOABI I10 pe3yiabTaTam
JUCCEPTATMOHHOTO HUCCICO0OBaHMA, PaCKpPBIThL TECOPETUUCCKUEC
TIOJIOKEHHUS W TIOJIOKECHUSA II0 AOIIOJHEHUIO U M3MEHEHHIO YT'OJIOBHO-
MpoueCCyaJIbHOIr0 3aKOHOAATCIILCTBA.
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