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OCHOBAHMAA 1 ITOPAJOK ITPU3HAHUSA TOKA3ATEJIBCTB
HEJOIIYCTUMBIMHU: BOITPOCBI TEOPUU U ITPAKTUKHU

Yepeanrwk 1./1., cryneHT
Y IMYypTCKUN IOCYJapCTBEHHBIM YHUBEPCUTET
Hayunwiii pykosooumens: k.10.1., doyenm Jlykomckas A.C.

CornacHo yroJioBHO-TipolieccyaibHoMy 3akoHy (ganee — YIIK P®) kaxnoe
JI0OKa3aTeIbCTBO MOJJICKUT OLIEHKE C TOYKU 3PEHUSI OTHOCUMOCTH, JIOMYCTUMOCTH,
JIOCTOBEPHOCTH, a BC€ COOpaHHBIC JOKa3aTelIbCTBa B COBOKYMHOCTH. I[loHsaTHE
JIOMYCTUMOCTH  JIOKA3aTeJIbCTB OMNpPENENIeTCsl 3aKOHOM «OT OOpaTHOTO», B
HETraTUBHOM  CMbICE. JOMyCTUMOCTh €CTh  SIBJICHWE, MPOTHUBOIOJIOXKHOE
HEJIOMYCTUMOCTH JI0Ka3aTeIbCTB, U HA000pOT. ClI0KUBIIIAACS CUTYaIlMs BbI3BIBACT
CIIOPHBIE BOMPOCHI Ha TTPAKTHUKE.

UYamie BcTpevaroTCs TaKMe HAPYIIEHUS HAa MPAaKTUKe. Bo-MmepBhIX, HAPYIICHBI
nmpaBa JIMYHOCTH WM YCTAHOBJICHHBIM YTOJOBHO-TIPOIIECCYAIBHBIM 3aKOHOM
MOPSIIOK COOMpPaHUsl TOKA3aTeIIbCTR.

[Ipesunnymom  CaxanuHCKOro  00JIaCTHOTO  Cyjaa  OBLIO  BBIHECEHO
noctaHoBieHue ot 22.06.2018 no pemy N 44-y-32. Ilo paHHOMYy pdeny B
KacCallMOHHOM >kajo0e oCyXJAeHHBbIA B. BbIpakaeT Hecorjacue ¢ IPUTOBOPOM,
CUMTasi €ro BBIHECEHHBIM C HApyLIEHUWEM YIOJIOBHO-TPOLECCYATbHOTO 3aKOHa,
POCUT OTMEHUTh. B o00oCHOBaHHME CBOEW TO3UIMU MPUBOIUT CIEAYIOIINE
NOBOJBIL: 1) sIBKa C MOBUHHOW MM JaHa MO/ AABJIECHUEM COTPYIHUKOB MOJULINHU; 2)
HapKOTUYECKHE CPEACTBA OH HE M3rOTaBIMBAJ U HE CObIBAN; 3) HA BEIIECTBEHHBIX
JI0Ka3aTeIhCTBAX OTCYTCTBYIOT €ro TMOTOXUPOBBIE Cle/bl; 4) oOpaliaeT BHUMAaHHE
Ha TO, YTO HE SIBISETCS OOJNIbHBIM HAapKOMaHWEH, UCKITIOUYUTEIBHO MOJTO0KUTEIHHO
XapaKkTepusyeTcs, UMeeT peOeHKa.

Jlanee, W3yyuB Marepualbl YrOJOBHOIO J€Ja, MNPE3UAUYM HIPUXOIUT K
BBIBOAY: CyJ KAacCallMOHHOW WHCTAaHUMHM HE CBSI3aH JIOBOJAMH KaCCALlMOHHOM
KaIOOBI WM MPEACTaBICHUS U BIPaBe MPOBEPUTH MPOU3BOACTBO MO YTOJIOBHOMY
neny B motHOM o0beme (4. 1 ct. 401.16 YIIK P®). ITocne Bo3BpaiieHus JaHHOTO
YTOJIOBHOTO Jieja CyZIOM MPOKYPOPY ISl YCTPAHEHUSI MPENATCTBUN paCCMOTPEHHS
cynom IloctanoBienuem BPHMO wavanpauka CO OMBJ] Poccun 1o
VYraeropckoMy paitony ot 15 utons 2017 roga psia 10Ka3aTelbCTB, B TOM YHUCIIE
MPOTOKOJ JIompoca Tomo3peBaeMoro B. ot 26 centsaops 2016 roma, mpoTOKOJ
nonpoca o6BuHsiemoro B. or 16 suBaps 2017 roma, ObUIM HOpU3HAHBI
HEJIOMYCTUMBIMU  JOKA3aTeIIbCTBAMHM, TaK KaK YCTAHOBJICHHBIM YTrOJOBHO-
MPOIIECCYAThbHBIM 3aKOHOM MOPSIOK COOUpAHUs JOKA3aTeIbCTB B IAHHOM CiIydae
OBLT HApYIIICH.

Cyn nepBoi MHCTAHIIMU NIPU BBIHECEHUU ITPUTOBOPA COCTAJCS HA MOKa3aHUS
B., naHHble UM Ha MpeABAPUTEIHLHOM CJEACTBUU B KAYECTBE MOJ03PEBAEMOr0 U
o0BuHsIeMOT0 OT 26 ceHTsops 2016 roga u 16 ssuBapst 2017 roga, COOTBETCTBEHHO,
KOTOPBIE SIBJISIIOTCS HEJOMYCTUMBIMU JJ0OKA3aTEIbCTBAMH.

583



[Ipu Takux oOCTOSATENbCTBAX, MPUHUMAs BO BHUMAaHHUE, YTO JIOMYIICHHBIE
HapyLICHUs YrOJIOBHO-IIPOLECCYAIbHOIO 3aKOHA SBISIOTCS CYLIECTBEHHBIMU,
MOCKOJIbKY MOTJM TOBIUATh HA TMPAaBUIBHOCTh BBIBOJOB CyAa, MNPE3UIUYM
HaxoauT, yTto B coorBercTBUM cO cT. 401.15 VIIK P® npurosop noainexut
OTMEHE, YTOJIOBHOE JIEJIO HAIIPABICHUIO HA HOBOE PACCMOTPEHUE.

Tak, IIpe3nanuym NMOCTAaHOBWII: MIPUTOBOP YTIIETOPCKOTO TOPOJCKOro Cynaa
Caxanmunckoit obnactu ot 30 okta0ps 2017 roga B oTHouieHun B. OTMEHHUTS,
yroJIOBHOE JIEJIO HAllpaBUTh Ha HOBOE cyneOHoe paccMoTpeHnue. Mepy npecedyeHus
B OTHOLIEHUH B. - 3aKiI0ueHne NoJ1 CTpaKy U3MEHUTh Ha MOJIMUCKY O HEBBIE3ZE U
HaJUIeKAIEM NOBEICHUH, U3-TI0J] CTpaku B. ocBo6oauTS.

Eme onHuM npuMepoM HapylIE€HHs MpaBa JIMYHOCTH WIM YCTAHOBJIEHHOIO
3aKOHOM  TMOpsiiKa  SIBJSIETCS  3aKOHHOCTh  3akpervieHuss  (odopmieHwus,
JIOKyMEHTHPOBaHUs) J0KA3aTEIIbCTB.

Taxk, IlocranoBinenuem Kuposckoro paitonnoro cyna Cankt-IlerepOypra B
XOJI€ PACCMOTPEHHUS] YTOJOBHOrO jena 1o oOBuHeHHio O. B COBEpIICHUH
npecryrienus, npeaycmorpeHHoro 4.3 ¢r.30, 4.3 cT.158 YK P®, Ha ocHoBaHuu
XO0JlaTaliCTBA CTOPOHBI 3alllUTHl HEJONMYCTUMBIMU JOKa3aTeIbCTBAMU OBLIU
OPU3HAHBI MPOTOKOJ OCMOTpa INEPYATOK, MOCTAHOBICHHE O MPU3HAHUU UX
BEIIECTBEHHBIM JIOKA3aTEeILCTBOM M caMu NepuaTku. Kak ycTaHOBIIEHO CyJeOHBIM
CIEJACTBUEM, IEpYATKU MpPU HU3BATUM C MECTa MPOUCIIECTBUS B HAPYILICHHE
tpeboBanuit 4.2 ct. 177 mu cr. 180 VYIIK P® He ymakoBbIBaJIUCh U HE
OMeyYaTblBAINCh. B  NOCTaHOBIEHME O TMPU3HAHUM HUX  BEIIECTBEHHBIM
JIOKa3aTeIbCTBOM BHOCHWIIUCh HM3MEHEHUS II0CJIE €ro BBIHECEHUS, TaKoe XKe
U3MEHEHHE OBbLIO BHECEHO B KBUTAHIIMIO O C/aue BEIIECTBEHHOTO MOKa3aTelbCTBA
B KaMepy XpaHeHUsl, MOoCJie TOro, Kak JaHHas KBUTAHIMS Obuia moidydeHa. OcMoTp
NEPYaTOK MPOU3BOAMICA C YYaCTHEM OJIHOTO IOHSATOTO, KOTOPOMY HE ObUIH
pPa3bSCHEHbl €ro IpaBa M OTBETCTBEHHOCTh. BpeMs ocMoTpa mepyaTOK He
COOTBETCTBYET BPEMEHH, YKa3aHHOMY B IIPOTOKOJIE.

Ortcroma, crnemyer BBIBOA, 4YTO IO YrOJIOBHBIM JEjlaM J0Ka3aTeIbCTBa
NPU3HAIOTCA HEIOMYCTUMBIMU HE HAYaJIbHOM 3Tall€ PacCMOTPEHHS YrOJIOBHOTO
Jiena, a Ha KOHEYHOM, Tak, B neictBytomeM YIIK P® umeercs mpoben mpasa
OTHOCHUTEJIBHO Pa3rpPaHUYEHUs MOHATHI «IOMYCTUMOCTb» M «HEJOIYCTUMOCTbHY
JI0OKa3aTeNbCTB, TAaK KaK CIJIEIOBAaTE€d H3-3a HEMOJHOTO IOHUMAaHHMS JaHHBIX
IOHATHUI HE OTBOAAT HA 3TO JOJLKHOTO BHUMaHUS. *

! Tlocranosnenue Ilpesupuyma CaxanumHckoro obnaactHoro cypa or 22.06.2018 r. mo aeny N 44-y-32 //
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=SODV&n=117054#011278262169741904

2 Omnpenenenne Koncrurymuonsoro Cyma P® or 14.07.2011 . N 962-O-O "O6 oTkasze B NPHHATHH K
paccMoTpeHuro xanoosl rpaxknannHa Jlosrust Imurpus IlaBnoBuda Ha HapylIeHHE €T0 KOHCTUTYIHMOHHBIX TpaB
IYHKTOM 62 4actu mepBoi cratbu 447 m myHkToM 10 gact mepBoit cratbu 448 YTOIOBHO-TIPOIIECCYATHLHOTO
KOJIeKca Poccuiickoit Denpepanun’ //
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ARB&n=218943#09097637660947511

¥ Anemsmmonnoe onpenenenre CK no yronosueiM aenam Kpacnosipckoro kpaesoro cyaa ot 03.02. 2015 r. o
nemy N 22-694/2015 // http://mww.garant.ru/products/ipo/prime/doc/132588239/

4 Jlaosa JI.P. K BOmpocy O HEIOMYyCTHMBIX JIOKa3aTeNbCTBax B yronoBHoMm mponecce / JI.P. Jlaosa, B.B.
[Tymkapes // ®unancoelii yauBepcuteT npH [IpaButensctBe Poccuiickoit ®@enepammm. — 2017. — Ne 8. — C.169-
172.
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Takum oOpa3oMm, HamMu TpeasiaraeTcsa TakoOW  BapuUaHT  TOHSTHUSA:
«JIOITYCTUMOCTb — CBOMCTBO JI0Ka3aTeJIbCTBA, ONPEACIISIONIEE €T0 MPUTOJTHOCTD C
TOYKU 3pPEHHs NPOLECCYATbHOTO 3aKOHOAATENBCTBA, @ UMEHHO, OIPEICIAIOIIEe
3aKOHHOCTbh UCTOYHUKA, CIIOCOO MOTyYeHUs U (PUKCALUK TAHHOTO JI0Ka3aTelIbCTRA,
€ro UCIOJIb30BAHUS.

AKTYAJIBHBIE ITPOBJIEMbBI IIOCTAHOBJIEHUA
OBBHHUTEJIbHOT'O NIPUT'OBOPA BE3 HASHAYEHHWS HAKA3AHMS
B POCCUUCKOM YI'OJJOBHOM CYAOITPOU3BOACTBE

Yepuosa C.U., maructpaHt
OpnoBckuii rocynapctBeHHbIl yHuBepeuteT umenu U.C. Typrenesa
Hayunwiii pykosooumens. 0.10.1., doyenm I'ycesa T.A

NHCTUTYT OOBHHMUTENBHOTO TIPUTOBOpa O€3 Ha3HAYEHUs HaKa3aHWf,
pernamentupyercss 4. 5 cr. 302 YIIK P®!. IlpakTuka NpuMeHEHUsS IAHHOTO
WHCTUTYTA MO3BOJISIET HAM NMPUNTH K BHIBOJY O HEI(D(PEKTUBHOCTH €ro JEeHCTBUSA, B
CBSI3M C OTCYTCTBHMEM 3aKOHOJATEIHLHON perjaMeHTAIllid OCHOBAaHUU BBIHECEHUS U
NOpsJIKA PUHATHUS TAKOTO CyZIeOHOTO PEIICHHUS.

CymHoCTh 0OBUHUTEIBLHOTO NPUTOBOPA 0€3 Ha3HAUCHMs HaKa3aHUSI COCTOUT
HE B OCBOOOXKIEHMM JIUI[a OT YrOJOBHOW OTBETCTBEHHOCTH, IOCKOJIBKY B €TrO
JNEHCTBUAX MPUCYTCTBYET COCTaB IPECTYIJICHUS U OH NPU3HAETCS BUHOBHBIM, a B
OCBOOOXJEHUHM OT OTPULATEIIBHOM OLIEHKHM €ro JEHCTBUH €O CTOPOHBI
rocygapcrBa. TakuM 00pa3oM, NPUHIUI HEOTBPATUMOCTH OTBETCTBEHHOCTH
peanusyercsl, OJHAaKO BO3ACHCTBME HAa BHHOBHOE JIMIIO OKa3bIBACTCsS MEHEE
CYpOBBIMH  CpEICTBaMH, ©0€3 Ha3HAueHMs YrOJIOBHOIO HAaKa3aHMs, YTO
CBUJICTEIBCTBYET O CHUKEHHUHU IMIPENIETIOB IPUMEHEHUSI CY1€0HBIX PEIPECCU.

B Hayke JUCKYCCHOHHBIM SIBIISIETCS BOIPOC O JOCTHXKEHHH LieJIel
YrOJIOBHOW OTBETCTBEHHOCTH IPH BBIHECEHHUM OOBHUHHUTEIBLHOTO IMpHUroBopa 0e3
Ha3HaueHus HakazaHusg. C Hameld TOYKM 3pEHMs, BBIHECEHMS TaKOro BHUAA
CyIeOHOrO TpUroBOpa HE OKa3blBa€T OTPHULATENBHOTO BO3JACWCTBUA HA
peanu3anuioo LeJed YroJOBHOM OTBETCTBEHHOCTH, IIOCKOJIBKY HCIIPaBICHUE
BUHOBHOTI'O JIMIA, JaJbHEWIIEEe NPEeIyNpeKICHUE COBEPIICHUS NPECTYIJICHUN C
€ro CTOPOHBI HE BCErJa JOCTUTAETCs JUIIb IPUMEHEHUEM K HEMY CYpPOBBIX MEP
YTOJIOBHOT'O HaKa3aHWsl (JTUIICHHUE, OTPaHUYEHUE CBOOOIBI, apecT).

Kaxaplii denoBek WHAMBHIYyaJIeH, OOCTOATEIbCTBA COBEPILIEHHOTO WM
MPECTYIUIEHUS] Pa3JIMYHbl, UMEHHO [O3TOMY ISl OJHOIO YEJIOBEKa HAa3HAUYCHHE
Ja)ke BECbMa CYpOBOIO YIOJOBHOIO HAaKa3aHUS HU KaK HE CKaXeTcs Ha
MOBEJICHUH, HE TIOBJIMSAET HA €r0 MCIPABIECHUE, HE NMPEAYNPENUT COBEPLICHUE C
€ro CTOPOHBI HOBBIX NMPECTYIUIEHWH. [ Apyroro ke yenoBeka HaJIM4YWE JIUIIb
YTOJIOBHOW OTBETCTBEHHOCTH 0€3 Ha3HAYCHMsI HaKa3aHWs yke OyIeT SBIATHCS
CYLIECTBEHHBIM TOJIYKOM B HM3MEHEHHMHM CBOErO TIOBEJCHHI0 B CTOPOHY

! Vronosno - mponeccyanbhblii  komeke Poccuiickoit @eneparmn @3 or 18.12.2001 Nel77-®3 (B pen. or
02.08.2019) // PT ot 22.12.2001. Ne 249.
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