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Bomnpocsr npaBonoHnManus Beeraa ObUTH 0COOEHHO aKTyalbHBI
JUIE OTEUECTBEHHON IOPUAWYECKON HAyKH, TaK KaK 32 HAayYHBIMH
cmopaM O CYIIHOCTH TIpaBa  «CTosimu  Ooiee  oOrme
MHUPOBO33PEHUECKUE PA3HOTIIACHS MEXKY OpHUIUATEHON HICOIOTHEH
<...> W TPOTUBOOOPCTBYIOIIMMH C HEW HAIPABICHUIMH
0OIIECTBEHHO - TMTOJIMTHYSCKON MBICITID [2, ¢. 362].

Ha mam B3rusin, COBpEMEHHas CUTyalus XapaKTEepU3yeTCs
0COOBIM KOHTEKCTOM IOJOOHBIX aMcKyccuit. Eciim B HemanekoMm
MPOILIIOM BBIOOP MPaBONOHMUMAHUS ObUI CONIPSKEH C BEIOOPOM ITyTH
JAJIbHEHUIIIErO 00ILIECTBEHHO-TIOIUTHYECKOTO pa3BHTHUSA B
NEPEXOAHBIM, KPU3HUCHBINA IIEPUOJ CYILIECTBOBAHUS IOJUTUYECKOU
CHCTEMBI, TO Ha CETOJNHSIIHUHA JIeHb OH OOYCJIOBJIEH HE TOJBKO
0COOEHHOCTAMH HAIMOHAJIBHBIX IONUTHYECKUX pealuif, HO H
TEKYIUMH NPOIIeCCaMi YHUBEPCATLHBIX MHUPOBBIX TpaHchopManuii.

CrnennuKy NOIUTHYECKONW CUTYaI[MH B MHUPE TOBOJHHO TOYHO
xapaktepusyer Y. bek, HaspiBags coBpeMEHHOE  OOLIECTBO
«obmectBoM puckoBy». Ilo muHeHuio beka, Bo Bcex COBpeMEHHBIX
MOJIMTHYECKUX CUCTEMAX CYILIECTBYET IIPOIACTh MEXAY JKEJIaEMbIM U
pEaIbHBIM  IOJIOKEHHWEM  BEIIEH;  BaKyyM  IOJUTHYECKOHN
KOMIIETEHTHOCTH M HWHCTUTYLIMOHAJIBHOCTH, a TaKXe BaKyyM
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npeacTaBieHnii 06 3tom» [1, ¢. 465-480]. Kimaccudueckne Teopuu
MPABOMIOHMMAHUSI ~ OOHApPY)KWBAIOT HECIIOCOOHOCTh  3aIOJHUTH
MEPUOTUYECKYIO TOTPEOHOCTH BIIACTHU B OTIOpPE Ha TBEPYIO IIPABOBYIO
noktpuHy. HeoOxommma Teopws, ¢ OJHOH CTOpPOHBI, CIOCOOHAsS
YUATHIBas HAKOIUIGHHBIE TIPABOBBIE TpPAIWIMH, oOOecrednBas
MOTpeOHOCTh 00IIecTBa B CTAOMIBHOCTH, C JAPYIOH, MOCTATOYHO
ru0kas, 4YToObl HE HATH B MPOTUBOPEUHE CO CTPEMHTEIBHO
VM3MEHSIOIUMUCS  COITUAILHO-TIOMIUTHYECKAMHI  peasiMHi. TaKxoi
Teopueu g COBpeMeHHOM Poccum MOXKET cTaTh, Ha Halll B3IV,
nubeprapHo-fopuanyeckasl KOHLENIMSA IpaBa, pa3padoTaHHAs B
1970-90-x rr. akanemukom Biaqukom Cymbarosuuem HepcecsiHiieM.
B oteuecTBeHHOI paBOBO MBICIIH 10 IOBOJY HEE MO CEH ACHb
BenyTcs ocTpeie auckyccun. Kak ormeuaer O.M. Brnacosa, rimaBHbIe
nperensun  kputukoB  (O.B.  Maprteimmbaa, M.B.  Cheipbix)
3aKJIFOYAIOTCS B TOM, UTO «IHOEpTapHOEe MPaBONOHUMAHHE OTPHIBACT
MPaBO OT TOCYAApCTBa U BEAET K MOJPHIBY 3aKOHHOCTH, TTPOBOIHPYS
rpakJaH Ha NTHOPHUPOBAHKE HEMTPABOBEIX 3aKOHOBY [2. C.364].
Hpyrue astoper (B.M. YerBepuun, B.A. JlamaeBa, O.H.
BracoBa), cTOpoHHUKHM THOEPTApPHOTO MOAXO0a K MpaBy, HA00OPOT,
MOTYEPKUBAIOT YTBEPXKICHUE EAMHCTBA TpaBa M TOCYIapCTBa Kak
HECOMHEHHOE JOCTOMHCTBO Teopuu akaaemuka B.C. Hepcecshia.

Kak ormewaer B.M. YeTBepHUH: «IIpaBOBblE HOPMBI — 3TO
HOPMAaTUBHO BBbIpaXKEHHas CBOOOAA, a TroCyJapCcTBO — BIAcTHas
OpraHu3aius, obecrnieynBaroast IIPaBOBYIO cBoOoIy

(nHCTUTYIIMOHANBEHAS opMa cBoOOIBI)» [4, c.15].

B memom, mo oreHKEe HaydyHOTO COOOIIECTBa, JIMOEPTapHO-
IOpUIIMYECcKasl TEOPHS MPEICTABISET COOOH BapHAHT MHTETPATIHLHOTO
MIPaBOMIOHMMAHUS, CUHTE3 W MO3UTUBHUCTCKOTO M €CTECTBEHHO-
MIPaBOBOTO MO/IX0/1a K MTpaBy. MOHO CKa3aTh, 4TO OHA ObLIIa co37jaHa
B pe3yJbTaTe KPUTHUECKOTO aHaju3a JTOCTOMHCTB U HEIOCTATKOB
JBYX KIIACCHYECKHX THUIIOB IPABOIIOHUMAaHMS M BoOpasia B cebs mx
MOJIOKUTENbHBINA OTIBIT.

Ilpomomxkast Tpamuuuio rocHatypanusma, B.C. HepcecsHn
00OCHOBBIBAE€T HEOTHEMIIEMYIO IPHHAJIEKHOCTh TPaB W CBOOOJ
YeJIOBEKY B CHIIy (paKTa ero poxAEHHs, a He MO «BOJIe M PEICHHIO
Brnacte» [3, c. 376]; paccmaTpuBaeT TpaBa 4eIOBEKa Kak
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HEOTHEMJIEMBbIi KOMIIOHEHT BCSKOTO IIpaBa, €ro CyOBEKTHO-
YEJIOBEYECKUI aCTIEKT.

Oco6oe Banmanue B.C. Hepcecsini oOpaijaetT Ha COOTHOILIEHHE
TakUX TOHATHH Kak «IpaBo» M «3akoH». lIpaBo oTpaxeHo B ero
CYIIHOCTH, IpeIHa3HauYeHWH, a 3aKOH — O(UIHaTbHO-BIACTHOE
HOPMAaTUBHOE $BJICHUE, COAEpKalee B cede NPUHYIUTEIbHO-
00s3aTeNnbHYI0 HOpMY. OOBEKTHBHYIO MPUPOAY IpaBa, IO MHEHHIO
Hepcecsinua, cocraBiseT HpuHOMI (OPMAIbHOTO PAaBEHCTBA —
FOPUIIMYECKUH acleKT CIIPaBeAIMBOCTH. [ 'ocynapcTBO peanusyeT ero
yepe3 3aKOHOAATENBHYIO AEATEIbHOCTh. CMBICIOM M Ha3HAYEHHEM
peanu3alMy AaHHOTO TpPUHNOMNA siBIsieTcss — cBobonma. [loatomy
cBoOoma u paBeHcTBO B TpakToBke B.C. HepcecsHma — 310 He
B3aMMoO3aMeHsIeMbIe TTOHATHS, Kak cunTaeT O.M. Brnacosa [2, ¢. 364].
CBoboma — TO, 4YTO MOXET OBITh JOCTUTHYTO B peE3yJbTare
obecriedeHus MpUHLHUIA (OPMATIBLHOTO PABEHCTBA, €T0 PE3YIIbTaT.

I'ocymapcTBo B TuOEpTapHON TEOPHH — MOJIMTHYECKAs! BIACTh, a
He npaBo. B ToM ciryuae, ecnii oHa MMeeT MPaBOBYIO OpraHMU3ALMIO,
BIIACTh CIIOCOOHA MPUIATh MPABY MOMIMHHYIO 00Ie00sM3aTeIbHOCTD
B IIPOLIECCE 3aKOHOAATEIBHON AEATENIBHOCTD.

[IpaBo, B oTiIM4ME OT TOCYJIapCTBa, UMEET APYTYIO npupoay. B
€e  OCHOBaHMM —  MNpuHOUN  (OPMATBHOTO  paBEHCTBA,
o0ecreYnBaOINK yCI0BUS CBOOOTHOTO BOJICU3bSBICHUS CYObEKTOB.
3akoH HMMeeT B JTOM ClIy4ae HHCTPYMEHTAJbHOE 3HAYCHUE,
OCYIIECTBJISII PABHONpPAaBHE B OTHOIICHUSAX MEXIY JIOAbBMH B
HUCTOPUYECKH MEHSIOMINXCA COLMANbHBIX ycioBusix. llocnennee
O3Ha4YaeT, YTO MMEHHO COLMAIbHO-aHTPOIOJOTHYECKHH KOHTEKCT
OBITHS JIIOZICH — Ta cpe/ia, B KOTOPOH Bepr(PHUIMPYETCs TPABOBO 3aKOH.

ITosTOMy mHpaBOBOE TrOCYIApCTBO, LEIbI0 KOTOPOTO SBISETCS
JUYHOCTH, HE UCKITIOYAET, a, Ha000poT, MpeoaracT NpoBeieHHE U
yriIyOJeHue CONMANBHOW TOJIMTHKHM, TaK KakK 3aKOH JIOJDKCH
obecrieunTh (HOpMaATBEHO paBHbBIE YCIOBHSI BXOXKICHHUS BO BCe Cepsl
YKU3HU JIFOZIEH, B TOM YHCIIe, B 9KOHOMHYECKYIO (PaBEHCTBO B TIpaBe
Ha cobctBeHHOCTh). [To MueHnio B.C. HepcecsiHila, MIMEHHO B 3TOi
cepe 3aKII0UaeTCs OCHOBHAS TPYAHOCTD, TaK Kak HU B KoHCcTUTY MK
Poccuiickoit denepannu, HU B JKU3HHM HE CYIIECTBYET 3aKOHHBIX
MEXaHM3MOB [UIsl OTPAaHMYEHHS W TIPABOBOTO PETYIHPOBAHUS
KalMTaJlu3aluy rocy1apcTBeHHoi cooctBenHoctH [3. C. 389].
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B zakmmroueHme MOKHO OTMETHTE, 9TO akagemMuk B.C. HepcecsHit
MIOCTOSSHHO ~ TOAYEpPKUBAI ~ HEOOXOAWMOCTH  BOCCTAaHOBIICHHE
HUCTOPUYECKOM  MPEeMCTBEHHOCTH, NPHU3HAHUSA  HEKOTOPBIX
OOIIE3HAYMMBIX M TPOTPECCUBHBIX MOMEHTOB conuaim3ma. Ilo
HaIleMy MHEHUIO, JaHHOe TPeOOBaHHME COOIIOIEHHSI MCTOPHUECKOM
MIPEEeMCTBEHHOCTH CJIEyeT PAaCHpOCTPAHUTh TAK)Ke HA JTOCTHKCHHS
nepuoaa 1990-x r1r. — mnHavama XX B., JICTUTUMHPOBAHHBIX
Koncturynueit 1993 r., a UMEHHO — KOHCTHTYIIHOHHOE YTBEPKICHIE
TYMaHUTapHO-TIPABOBOTO  acClleKTa  MPaBOBOTO  TOCYAApCTBa.
Hesxenanue oco3HaTh M COXPaHUTh 3TH AOCTHKCHUS MOYKET IPUBECTH
K uX Oe3BO3BpaTHOM moTepe.
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