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Cexuus 10. YTOJJOBHBIH ITPOIIECC
N ITPABOOXPAHUTEJIBHBIE OPI"AHBI

CPABHUTEJIBHASI XAPAKTEPUCTUKA IPUMEHEHUA
CTATEM 427 1 431 B PAMKAX I'JIABBI 50 YIIK P®

I'ycproBa K. A., rpymma 0-40.05.01-31
Hayunsiit pykoBonutens: [lmapes A. U.,
K.I0.H. IOLUEHT Kadeapbl yroJoBHOIO mpolecca
U IIPaBOOXPAHUTENBHOM NEATENBHOCTH

IIponeccyanbHble HOPMBI, 3aTpardBaloIINe MPOU3BOJCTBO I10
YTOJIOBHBIM JIefIaM B OTHOLIEHUH HECOBEPIICHHOJIETHUX, COACPIKAT B
cebe OTIIMYUTENBHYI0 OCOOCHHOCTh. JlaHHas xkaTteropus memn
MpeacTaBiIsieT co00H OCOOBIH TpeAMET JOKa3bIBaHUsL, BbIJCICHHE
YTOJIOBHOTO JIeNIa B OTHOUIEHUH HECOBEPIIEHHOJIIETHETO B OT/EIIbHOE
MPOM3BOJCTBO C ONpeNesIEHHON crenn(UKoil paccMOTpeHus aena u
BBIHECEHHS pEIIeHUs. 3aKOHOJAATeNb JIOMYCKaeT BO3MOXKHOCTD
MpeKpalieHust Jela B OTHOUIEHWH HECOBEPIICHHOJIIETHETO B
onpenenéHubx ycnoBusax. Tak, B wactu 1 crateu 427 YIIK PO
YCTaHOBJIEHO, YTO «ECJIH B XOJI€ MPEIBAPUTENHLHOIO pacciaeI0BaHuUs
YTOJIOBHOTO JIeJIa O MPECTYIICHAN HeOOIBIION WK CpeiHeN TSHKEeCTH
Oy/lieT YCTaHOBIIEHO, YTO WCHpaBlIeHHE HECOBEPIICHHOIETHETO
OOBUHSIEMOT0 MOKET OBITh JOCTUTHYTO 0€3 MPUMEHEHHS HaKa3aHHs,
TO CJIEIOBATENb C COTJIACUS PYKOBOJAUTEINS CIEACTBEHHOTO OpraHa, a
TaK)Ke [I03HaBaTeNlb C COTJIaCHSl TMPOKypopa BIOpaBe BBIHECTH
[IOCTAHOBJIEHUE O MPEKPAIEHHH YTOJOBHOIO IMPECIEI0BaHUs H
BO30Y)KIEHHM Iepel; CyIOM XOoJaTalicTBa O MPUMEHEHUH K
HECOBEPIIICHHOJIETHEMY OOBHHSEMOMY TPHUHYAWTEIHHOW MEpHI
BOCIIMTATENBHOIO BO3JEHCTBHS, MPETyCMOTPEHHOW YacThIO BTOPOH
cratbu 90 VYronoBHoro koxaekca Pocculickon ®enepauuu [1],
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KOTOpPO€ BMECTE C YTOJIOBHBIM JIEJIOM HAMPaBISIETCS PYKOBOAUTEIEM
CJIEICTBEHHOTO OpPTaHa N MPOKYPOPOM B Cym» [2].

Cornacho 4. 2 cT. 90 YK P®, k HecoBepIlIEHHOIETHEMY MOTYT
ObITh ~ HA3HAYCHBI  CIEAYIOUIME  TPUHYIUTCIbHBIC  MEpPbI
BOCIIUTATEIHHOTO BO3ICHCTBUA: a) MpemymnpexaeHue; 0) mepemada
MO HAA30p pOJWTENed WM JHUI, WX 3aMEHSIONUX, JH00
CHELUAIN3UPOBAHHOTO TOCYIAPCTBEHHOTO OpraHa; B) BO3JIOXKEHHE
00513aHHOCTH 3arfIaANTh TPUIMHEHHBIA BPET; T) OrpaHIYEHUE TOCyTa
W  YCTaHOBJIEHHWE  OCOOBIX  TpeboBaHWMII K  IIOBEACHUIO
HECOBEPILIEHHOJIETHETO.

Baxxno ormetuts, uto yacth 3 cratbu 427 YIIK PO 3akperuiser
MPaBO Cy/a MPEKPATHTh YTOJOBHOE MPECIeOBaHWE W NMPUMEHHUTH
MIPUHYAUTENBHYIO MEPY BOCITUTATEIHLHOTO BO3ACHCTBUS.

B craree 431 VIIK P® coxepxutcs MOYTH aHAIOTUYHOE
MIOJIOKEHUE TI0 CBOEMY COJIEP)KaHHIO, TJe TaKKe 3aKpPEeIUIeHO, YTO
HECOBEPIIICHHOJIETHUH TOJICYTUMBIH MOXET OBITh OCBOOOXIEH OT
YrOJIOBHOW OTBETCTBEHHOCTH, €CIIM OyIEeT YCTaHOBIEHO, YTO HET
HEOOXOJMMOCTH B TPUMEHEHHHM HAKa3aHWSA, HO JelaeT 3TO YXKe
HEermocpeACcTBeHHO cyn. llpakThka TmoKa3piBaeT, UYTO CyIbU B
PEIICHUSX CCBUTIAIOTCS Ha 00€ 3TH HOPMBI [3, 6], JINOO TOJILKO Ha CT.
431 VIIK P® (game Bcero) [4, 5].

B nanHOM ciy4ae HEJIOrH4YHO, YTO B paMkax riasbl 50 YIIK PO
OJTHOBPEMEHHO CyIIecTBYIOT ctatbu 427, 431 m 432, xoropas
HaspiBaeTcst  «OCBOOOXIEHHE  CYZOM  HECOBEPIICHHOJETHETO
MOJICYIMMOTO OT HaKa3aHWsA C MPUMEHEHHEM MPUHYAUTEIBHBIX Mep
BOCIIUTATEIHHOTO BO3JIEHCTBHS WM HAIPaBICHHEM B CIEIHAIBEHOE
yueOHO-BOCITUTATENEHOE YUPEXKICHHE 3aKPBHITOTO THIIAY. Y CIOBUS,
KOTOpBIE 3aKpEIUIAIOT IepBbIe YacTH JAaHHBIX CTaTel, SBIAIOTCA
a0COJIFOTHO HMJIEHTHYHBIMU: COBEPIICHUE TIPECTYIUICHUST HeOOIbIION
W CpeAHeH TsbKecTH, a Takke yOexJIeHHe B TOM, YTO
HECOBEPIICHHOJIIETHU MOXET OCO3HaTh CBOW IIOCTYIOK MW €ro
TSDKECTh, & TAKXKe HCIPABUTHCS W HE COBEPIIATh B JalbHEHIIEM
MPECTYIUICHHUS, MOXET MPOM30HTH 0e3 NPUMEHEHHS YToJOBHOTO
HaKa3aHWs, TOJbKO JIMIIb C IMPUMEHCHHEM MPHHYAUTEIBHON MEphI
BOCIIUTaTENbHOrO Bo3xaeWcTBust [7, c¢. 112]. B cBsa3u ¢ 3tum
cornacumcs ¢ C.C. YamnbeIruHo#M, KOTOpast CIpaBeAIMBO OTMEYAET,
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YTO Ha TPAKTHKE B CBSI3M C DJTUM TOSBISETCS MHOMXECTBO
MPOOJIIEMHBIX MOMEHTOB, TaK KaK HEMOHATHO, KaKyl0 IMEHHO CTaThIO
HE00X0IMMO BBIOpaTh U MPUMEHUTS [8, c. 123].

JeicTBUTEIbHO, HECMOTPS HA CMSTYCHHUE HAKa3aHUs, BCE TPHU
CTaThH 3aKPETUISIOT HEOOXOJMMOCTH MTPETEPIIEBAHNS YCTAHOBJICHHBIX
OTpaHWYEHHMH, TIOCKOJIFKY HECOBEPIIICHHOJIIETHUI HE OCBOOOXKAAeTCS
OT OTBETCTBEHHOCTH, K HEMY MPUMEHSIOTCS] IPUHYAUTEIBHBIE MEPHI
BOCHHUTATEIHHOTO BO3ICHCTBHSI.

Takxe HeoO0XOOUMMO OTMETHTh, YTO HHM OJHA U3 CTaTeH He
YKa3bIBA€T CyIUMOCTh KaK MOCJIEICTBUE COBEPILICHUS TPECTYILIICHUSL.
Tem ne menee, ct. 427 u ct. 431 YIIK P® MoryT ObITh IPUMEHEHBI
0e3 paspemieHus] BOMpPOCa O BHHOBHOCTH HECOBEPIICHHOIETHETO,
Toraa kak cT. 432 YIIK P® 3akperuiser, 4To OHKEH ObITH BRIHECCH
OOBUHMTENFHBIA MpHUroBOp. Hamuio — KOMUIM3MKM TPaBOBOTO
PETyIHPOBaHUS.

Kornma mpekpaimmaercss yroioBHOE IIpeciieioBaHHE, BOIPOC O
BHHOBHOCTH JIMIIa aBTOMATUYECKH HE peEIIaeTcs, W 3a 3THM HE
CIIEYIOT HETaTUBHBIC YTOJIOBHO-TIPABOBHIE TTOCIIEICTBHSI.
OcBoOOIUTH TMOACYAMMOTO OT HAaKa3aHWS MOXHO, €CIH BBECTH
JOTIOMHUTEbHBIE ~ OTPAHUYHUTEIBHBIE MEpPhl B OTHOIICHUH
noacyaumoro. Cuurtaem, 4to HOpMBI cT. 427 u ctr. 431 VIIK P®
MMPOTUBOpPEYAT HE TOJBKO HHCTUTYTY IPEKPAIICHUs YTrOJIOBHOTO
MIPECIIEIOBAHUS, HO WM KOHCTUTYIITHOHHOMY MPUHIIUITY TPE3yMITIIHH
HEBUHOBHOCTH. [103TOMY JaHHBIC HOPMBI HEOOXOJIUMO OTMEHHUTh, a
BMECTO HHX HEOOXOIMMO MPHUMEHATH 4acTh 3 ctathh 27 YIIK PO,
KOTOPOW  TIONHOCTBIO  OTMEHSIOTCS BCE  yrOJIOBHO-TIPABOBBIC
MIOCJIEICTBUASL YTOJIOBHOTO IIPECIICIOBAHUS JIUIA, HE JOCTHUTIIETO
BO3pacTa YroJOBHOW OTBETCTBEHHOCTH, wiH cT. 432 VIIK PO,
KOTOpas UCKJIFOYaeT BO3MOXKHOCTb MIPUMEHEHUS K
HECOBEPIICHHOJICTHEMY HaKa3aHus myTeM MIPUMEHEHUS
MPUHYIUTEIHHBIX MEp JHOO €ro HaIpaBJICHHS B CICIHAILHOE
00pazoBaTeIbHOE YUPEKICHHE.
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