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Tatianina L.G.

MPABO HA 3AILIMTY WM IPABO HA OKA3AHME
KBAJTM®UITPOBAHHOI IOPUINYECKOI IOMOIIHA
KAK MPUHLUIIBI YTOJIOBHOI'O CY/I0MPOU3BO/ICTBA
THE RIGHT TO DEFENSE OR THE RIGHT TO PROVIDE QUALIFIED
LEGAL ASSISTANCE AS PRINCIPLES OF CRIMINAL PROCEEDINGS

Annomayus. B cmamve omemaueaemcsi MHeHUe p HeOOX0OUMOCIU 66€0CHUSL 6
VIIK P® npunyuna — oxazanue KeaiupuyuposanHou 10opuouteckoi nomowu, ocy-
wecmeneHue KOmopou OOJINCHO 8031A2AMbCSL MOALKO HA A0BOKAMA-3AUUMHUKA U
aosoxama-npedcmasumens, Ux npasa NPU peanruzayu ceoell 0essmeabHOCU 00aAHC-
Hbl ObIMb OUHBIMU.

Kuouesvie cnosa: reanupuyuposannas wopuouyeckas nOMOwb, 3aAUJUMHUK,
npedcmasumens, CoCMA3AmelbHOCIb, 00GUHSIEMbLL, NOMePNnesuLl, NPUHYUN.

Abstract. The article defends the opinion on the need to introduce the principle
in the Criminal Procedure Code of the Russian Federation — the provision of quali-
fied legal assistance, the implementation of which should be assigned only to the
lawyer-defender and the lawyer-representative, their rights in the implementation of
their activities should be uniform.

Keywords: qualified legal assistance, defender, representative, adversarial,
accused, victim, principle

Cospemennsiit YIIK P® coxepXHUT HOPHUHIMI COCTA3aTEIBHOCTH, KOTOPBIH
MPENoNaraeT MpoueccyaIbHOE PABEHCTBO CTOPOHBI OOBHHEHMS U CTOPOHBI 3aIIUTHI
NP pa3peleHUH yroJI0BHO-IIPABOBOTO KOH(IIMKTA, KaK B 10CYJeOHOM, TaK U cye0-
HOM ITpOU3BOACTBE. OTHOBPEMEHHO K CTOPOHE 3aLIUTHI OTHECEHBI HE TOJIBKO MOTEP-
MEBIINH, TPaXKIAHCKUI NCTELl W YacTHBIH OOBHHUTEIb, YbH TIPaBa M 3aKOHHBIC HHTE-
pECBI HAPYILIEHBI, HO U F'OCYAAPCTBEHHBIE OPraHbl U JOJKHOCTHBIE JIMLA, OCYLIECTB-
JSFOLIME JTOCYAEOHOE TPOU3BOACTBO 110 YTOJIOBHOMY JENY, Y KOTOPBIX OTCYTCTBYET
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JUYHBII UHTEpeC B paccle0BAaHUU MPECTYIICHUS, HO Ha KOTOPBIX Bo3J1araercs 00s-
3aHHOCTBH M0 3aLIUTE TPAB M 3aKOHHBIX MHTEPECOB CTOPOH — YYaCTHUKOB YrOJIOBHO-
MIPaBOBOrO KOH(IMKTA, COOTBETCTBEHHO OTHOCHTH MX K CTOPOHE KOHQIIMKTA Ipe-
CTaBIIAETCS HEKOPPEKTHBIM. CIefjoBaTelb, JO3HABATENb MIPU IPOU3BOACTBE MO yro-
JIOBHOMY J€Jy JIOJDKHBI OOECHeUuTh paBHBIE IIpaBa KOH(MIMKTYIOIIUM CTOPOHAM,
IIPU 3TOM HE OTJaBasl MPEANOYTEHHE IMO3UIMK OJHOM M3 HHX, B CBSA3U C 3TUM BO3-
HHUKaeT BONpOC 00 OKa3aHWM KBAIM(HUIMPOBAHHOW FOPHIMYECKONW IOMOIIM, a He
3aIIUTHI TIPaB MTO03PEBAEMOTO M OOBHHSEMOTO, KaK M IOTEPIEBIIEro. 3allUuTHUK
00s13aH JCHCTBOBATh NP OKa3aHUM KBATH(OUIIUPOBAHHOW FOPHINICCKOH ITOMOIITH
npu 6e3yCIIOBHOM COOJIOCHUN 3aKOHA, TOCKOIBKY OH JCUCTBYET KBATH(DHUIIMPOBaH-
HO B COOTBETCTBHH C 3aKOHOM. IIpHM ocymiecTBICHNH 3alIUTHl (PAKTHUECKU IPOHC-
XOJWUT MPOTUBOJCHCTBUE OpraHaM IpeIBapUTEIBLHOIO paccieJOBaHUs, pa3pabaThl-
BAIOTCSl BBIMBIIIUICHHBIE BEPCHH, OCYIIECTBIISICTCS BO3JCHCTBHE HA MOTEPIEBIINX U
cBujereneit u T..[2, c. 72-86; 3, c. 98-116; 4, c. 137-142; 9, ¢ 402-410]. 3ammra
OCYIIECTBIISIETCS HE B paMKax COOMIOJCHHS 3aKOHA, a Kak (opMa MPOTUBOACHCTBHSA
BBIJIBUHYTOMY OOBHMHEHHIO. YUHTBIBasl COCTSA3ATEILHOCTh CTOPOH, 3aKPEIUICHHYIO B
VIIK P®, cnexyeT roBopuTh 00 oOecriedeHnH KBaTU(QUIIMPOBAHHON IOPHINIECKON
TIOMOIIIY CTOPOHAM Y4acTHHKaM yroJOBHO-IIPABOBOTO KOH(IMKTA: 003pEBaEMOMY,
OOBHHIEMOMY M TOTEPIECBIIEMY.

IlenecooOpa3HOCTE BBEIEHMS KOHCTUTYIMOHHOTO HPHHIMNA OOecredeHus
IpaBa Ha MOJy4YeHHE KBUTU(GHUIMPOBAHHON OPUANYECKON IOMOLIM B YrOJOBHOM
CYZIOTIPOU3BOJICTBE paHee BbICKa3bIBAJIACh PSOM aBTOPOB [5, ¢. 91-96: 7, c. 86-94].

B cr. 16 YIIK P® 3akpernuien npuniun «ObecrieueHne mo103peBaeMoMy 1 00-
BHUHSIEMOMY IIpaBa Ha 3alIUTY», COTJIACHO KOTOPOTO MPaBO Ha 3aIIUTy YKa3aHHBIM
aMuaM o0ecredrBaeTcsl yyacTHeM 3alllMTHHKA M (MIM) 3aKOHHOTO IPEACTaBUTEINS.
Cornacuao 4. 2 cr. 48 Koncrurynmuu PO, «Kaxnaplii 3amepxaHHbIA, 3aKIOYCHHBINA
T10J] CTPaXy, OOBHHSIEMBIIl B COBEPLIEHHH NPECTYIUICHNS! KMEET IPaBO I10JIb30BATHCS
MIOMOIITBIO aJ[BOKATa (3alIUTHHKA) C MOMEHTAa COOTBETCTBEHHO 3aJep KaHUs, 3aKIIIO-
YEHUsI [10]] CTPaXKy WIIM MpeAbsBICHUS 00BUHEHUs» [1]. Takum 00pa3om H3HAYAIBHO
BO3HHKAET MPOTHBOpPEUHE MEXIY yKa3aHHBIMH HOpMamu. Mcxons 3 monoskeHHH
KoHcTHTYIMN 1paBO Ha 3alUTHHKA MMEET 3aJep)KaHHbIM, TO €CTh JHIO, KOTOpOe
MOXeT OBITh 3a/iep’KaHo He ToIbKo B mopsake cT. 91 YIIK P®, Ho u B mopsake cT.
27.3 KoAll P®, npu sToM B 4Hcie JUL, UMEIOLIMX MPAaBO Ha 3allUTy B YrOJOBHOM
nponecce Koncturynus PO He paccMaTpuBaeT MOJO3PEBAEMBIX, B OTHOIIEHHH KO-
TOPBIX HE OBUIO MPUMEHEHO 3aJIep)KaHne MIIH 3aKIIIOUCHHUE 0] CTPaxXy, pakThuyeckn
TakuM 00pa3oM orpaHuyMBas Mx npaso Ha 3aumury. B YIIK P® ycranoneHo npaBo
Ha 3alIMTy JII0OOTo Mojo3peBaeMoro. B To ke BpeMs BO3HMKAET BOIPOC O JIUIIE, KO-
TOPOE MOXKET OCYLIECTBIIATH 3aLUTY I10/103PEBAEMOTO U OOBHHAEMOTO.

Ecmm paccmarpuBarh monoxeHHs KOHCTHUTYynuH, TO MOXHO CHENaTh BBIBOJ,
YTO B KAQUECTBE 3alIMTHUKA BBICTYNAET TOJBKO aJBOKAT, OHAKO, UCXOJS U3 II0JIO-
skeHuit 4. 2 cT. 49 YIIK PO pgomyckaeT ydacTie y MHPOBOTO CYIbH B Ka4eCTBE aji-
BOKAaTa OJIHOTO M3 OJIN3KUX POJCTBEHHHKOB OOBHHIEMOTO MJIM MHOTO JIMIA, O AOITyC-
Ke KOTOPOTO XOfaTaiicTByeT oOBHMHsAeMbIH. TakuM 00pa3oM 3aKOHOIATENb Hpemy-
CMOTpEJ BO3MOXHOCTb yYaCTHs B KaUeCTBE 3AIIUTHHUKA JIUII, HE 00IafaloIuX IOpH-
JUYECKIM 00pa30BaHHEM, HMEIOIIMM HHTEPEC B AeJie, yIUTHIBAs ONMM3KUX POJICTBEH-
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HUKOB M 3aKOHHBIX IpEJCTaBUTENCH, HO Ha KOTOPBIX BO3JIAraercs 0OS3aHHOCTD
obecriedeHus! mpaBa Ha 3amuTy. DakTHUECKH 3aKOHOAATENb NPEJOCTABHII IIPABO
OKa3bIBaTh 3alUTY JIMIaM, KOTOPbIE HE MOTYT OKa3aTh €€ KBaJH()UIIMPOBAHHO.

ITo muenuto H.P. KpbicuHOH, KBamu(pUIMPOBAHHBIN XapaKTep IOPHINISCKON
MIOMOIIM JIOJDKEH COOTBETCTBOBAaTh 3aKOHY, OBITH COpPa3MEPHBIM OOCTOSTEILCTBAM
Jleia 1 HOpMaM TpaBa ¥ CBOEBPEMEHHBIM [6, ¢. 90]. s Toro, 4ToObl MPUHUMATH
y4yacTHe B yTOJIOBHOM IIpoliecce, 3alllHilas paBa JII000ro JInna, Kak 00BHHAEMOTO,
TaK W HMOTEPIEBIIET0, 3aIUTHUKY HEOOXOIMMO 001aaTh CrIeHaIbHBIMU IOpUANTEe-
CKHMH 3HAaHHSAMH, TOHKO pa30HpaTbCsl B IICHUXOJOTHH YEIOBEYECKUX OTHOLICHHH,
9T00BI HE HABPEIHUTH HE TOJIBKO ITPOTHBOIIOJIIOKHON CTOPOHE, HO M CBOEMY IOJ3a-
HIUTHOMY.

OtcyTcTBUE HEOOXOAMMOro 00pa3oBaHus, IOHUMaHHUs OCOOCHHOCTEH mpoLec-
CYaJIbHOM NIeSITeIbHOCTH, HAaBBIKOB Y4acTHs B CyAEOHBIX IpOIeccax, HE IO3BONISET
JIr000MY JIMIYY HaJUIeXKaIUM 00pa3oM o0ecIieunTh KBaIH(HIMPOBAHHYIO ITOMOIIb, a
HETPaMOTHOE OKa3aHHE MOMOIIH, B T.4. 3alUThI, MOKET IIPUBECTH K HEIpeICcKa3ye-
MBIMH TOC/IeACTBUSIM. O HEAOMyCTUMOCTH YKa3aHHOTO MOJXO0Ja OTMEUalld PsAJ aB-
TopoB [8, c. 763-768]. Taxum obpa3zom mosoxkerus ct. 16 YIIK PO crassar mox co-
MHEHHE T'apaHTHH 00ecledeHHss KOHCTUTYIMOHHOTO MpaBa Ha 3alUTy OOBHHAEMBIX
B YI'OJIOBHOM IIpOIIECCe.

[IpobnematiunbiM siBisercst orcyrcteue B YIIK P® mpuanmma, obecneuu-
BAIOLIET0 TPaBO Ha KBAIM(HIMPOBAHHYIO IOPUINYECKYIO ITOMOLIb ITOTEPIEBILIETO.
Cornacno u 1 cr. 48 Koncturyuuu PO «Kaxaomy rapantupyercs npaBo Ha MoJryde-
HHE KBaIN(HUIUPOBAHHOW IOPUANYECKOI IIOMOLIM», TaKUM 00pa3oM Jt00oi ydact-
HHK YTOJIOBHOTO IIPOLIECCa MMEET MPAaBO Ha OKa3aHWE KBATU(HUIMPOBAHHON IOPHUAN-
geckoil momomu, onHako YIIK PD He comepXUT yKa3aHHOTO MOJIOKEHUS B KaUeCTBE
MPUHINIA, IPEIyCMaTpHBas B OTACIBbHBIX HOPMaX, PEryJHpYIOIUX IpaBa U 00s-
3aHHOCTH IOTEPIEBIIEr0 M TPaXJAHCKOTO HCTIA MPaBO UMETh IpeacTaBuTens. B
gactu | c1. 45 VIIK PO, permamenTHpyomeii mporeccyaibHbIH CTaTyC MIPeCcTaBU-
TEJNsl MOTEPIIEBIIEro, IPask/IaHCKOTO MCTHA W YaCTHOTO OOBHMHHUTENS, 3aKOHOJATEIh
MPEAYCMOTPEII, 9TO B KAU4ECTBE MPEACTABUTENS, KaK M 3aIIUTHUKA, MOTYT BBICTYIIATh
a/IBOKAT, OIMH 13 OJIM3KHUX POACTBEHHHKOB MJIM MHOE JIMIIA, O JOIyCKEe KOTOPOIo XO-
JlaTaliCTBYEeT MOTEPHEBUIMM UM IPAKIAHCKUM HcTel. B 3TOH CBS3U MHTEPECHO IIO-
noxenue 4. 1 cr. 25.5 KoAIl P®, cornmacHo KOTOpOii: «...B IPOU3BOJICTBE IO ALY
00 aJMUHHUCTPaTUBHOM IIPAaBOHAPYLICHUH MOXKET y4acTBOBATh 3AIUTHUK, a JUIsl OKa-
3aHUS IOPUIUYECKON MOMOIIYU MOTEPIEBIIEMY — MPEACTaBUTENDY. DaKTUUECKH 3a-
KOHOJATeIb IPEA0CTaBIII IPAaBO MIPABOHAPYIIUTEIIO U MOTEPIIEBIIEMY MOIb30BAThCS
yCIyraMH TIPEICTaBHTEIsI ¢ MOMEHTa BO30YXICHHS Jena 00 aAMHHHUCTPATHBHOM
MPaBOHAPYILIEHUH, XOTS MOJHOMOYUS MPEACTaBUTENS U 3AIlUTHHKA COIJAcHO 4. 2
YKa3aHHOM CTaTbU ONPEAEIHI TO-Pa3HOMY.

Ionarato, yro B YIIK P® crnegyer BBecTH B KadecTBE CaMOCTOSTEILHOIO
MPUHIANA — OKa3aHWE KBATM(HUINPOBAHHOW IOPHUANYECKON IOMOIIH, NMPEIOCTABHB
€ro pealu3alyio TONbKO aJBOKAaTaM-3allUTHUKAM U aJBOKaTaM-NpPEJCTaBUTEISIM,
KOTOPBIE JOJDKHBI IPUBJIEKATHCS K YIACTHIO 10 OKa3aHMIO IIOMOIIH M0JJ03PEBAEMOMY
U OOBHHSAEMOMY C MOMEHTA NIPHOOPETEHHS UMH COOTBETCTBYIOILIETO MPOLECCyallb-
HOTO cTaTyca. AHAJIOTHYHO CJIEIyeT pemiaTh BOIPOC M B OTHOIICHHUH ITOTEPIIEBIINX,
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NIPEIOCTaBUB UM IIPABO BOCIIOJIb30BATbCs YCIYI'dMHU aJBOKATa 10 OKA3aHUIO KBaJIU-
(UIMpPOBaHHON IOPUANIECKOH MTOMOIIH, IIPH 3TOM B OTHOLIEHHH HECOBEPIICHHOJIET-
HUX IIOTEpPIEBLINX, a TAK)KE HECIIOCOOHBIX B CHJIy CBOEro BO3pacra, Hajau4us 3a00-
JIEBAHUS MPEACTABIATh CAMOCTOSTENBHO CBOU IIPaBa U 3aKOHHBIE MHTEPECHI; HE BIIa-
JCIOMNX S3bIKOM CYZONPOM3BOJCTBA YyYaCTHE aJBOKaTa JOJDKHO OBITH 00s3aTelnb-
HBIM. [Ipu OKa3zaHMM KBaTHM(PHUIMPOBAHHON IOPHIMYECKON IOMOIIM MpaBa aaBOKaTa
3aIIUTHUKA U aJJBOKATa-NPEACTABUTENSI JOJDKHBI OBITh OJMHAKOBBIMH, YTO COOTBET-
CTBYET IPUHLUITY COCTA3ATEIbHOCTH.
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