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O COTJIACUM CYPPOTATHOM MATEPH HA YKA3ZAHUE 3AKA3UHUKOB 11O
JIOTOBOPY CYPPOI'ATHOI'O MATEPUHCTBA B KAYECTBE POJIUTEJIEN
PO KAEHHOTI'O EIO PEBEHKA

AHHoOTanus. JI0K/1a] NOCBAILIEH BOIIPOCY MOIYYEHUS COIJIAcUsl CyppOraTHOM MaTepH Ha yKa3aHHe
B KauecTBE pPOJUTENECH POKACHHOIO €10 peOEHKa 3aKa3dMKOB IO JIOTOBOPY CYpPpOraTHOIO
MaTepuHcTBa. OnuchBaeTcs npobiaeMa, cBI3aHHas C BO3MOXHOCTBIO OTKa3a JaTh TaKoe corjacue,
(bakTHUecKu OTKa3a mnepefarb peOeHKa ero reHeTHYeCKMM POIMTENsIM. AHAIU3UPYIOTCS MO3ULHU
YUYEHBIX IO 3TOMY BOMPOCY, CyJeOHas MPaKTUKA CyI0B BBICIINX WHCTAHIUH, IpearaeTcss BApuaHT
pelieHus Tol mpoOIEMBI.

KuroueBsble cjioBa: coriacue CypporaTHON MaTepy; JOTOBOP CyppOraTHOrO MaTepUHCTBA.

CypporaTHoe MaTE€pUHCTBO pPAaCCMATPUBACTCS KaK Pa3HOBUJIHOCTh BCIIOMOTATEIbHBIX
penponykTuBHBIX TexHonorui (mamee BPT), koropeie ompenenstorcs Kak METOIbI JICUCHUS
Oecrioius, MNP MPUMEHEHUH KOTOPBIX OTAENbHBIC WIIM BCE ITAIbl 3a4aTHs U PAaHHETO Pa3BUTHS
SMOpPHUOHOB OCYIIECTBISIOTCS BHE MATEPUHCKOTO OpraHu3ma (B TOM YHCIE C HCIOJIb30BaHUEM
JOHOPCKHX U (WJIN) KPUOKOHCEPBUPOBAHHBIX TOJIOBBIX KJIETOK, TKAHEH PEMPOTYKTUBHBIX OPTaHOB
1 SMOpPHOHOB, a Takke cypporatHoro marepuHcTBa) (4. 1 cT. 55 ®3 «OO6 ocHOBax OXpaHbI

370pOBbs TPAXKAAH B de»l).

! ®denepanbubiii 3akoH oT 21.11.2011 N 323-®3 "O06 ocHOBax 0XpaHbl 30pOBbs TpakiaH B Poccuiickoit Penepannu”
// Poccuiickas razera”, N 263, 23.11.2011.
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B cootBerctBUUM ¢ 4. 9 cT. 55 3TOro ke 3akoHa CypporaTHO€ MAaT€pUHCTBO MPEICTABIISIET
co0O# BBHIHAIIMBAHKUE M POXKJCHHE peOCHKa (B TOM YHUCIIE MPEKICBPEMEHHbIE POBI) IO IOTOBOPY,
3aKJIIOYaEMOMY MEXAY CypporaTHOW Marepblo (KEHIIMHOW, BbIHAIIMBAIOIIEH IIIOJ IOCIe
IepeHoca JOHOPCKOrOo SMOpPHOHA) M IMOTEHUUAIbHBIMU DPOAUTENSMHU, UYbU IIOJOBBIE KIIETKU
UCIOJIb30BAIMCH Ul OIIOJOTBOPEHUS, TMO0 OAMHOKON MKEHIUHOM, U1l KOTOPBIX BbIHAILIUBAHUE U
poxeHue pebeHKa HEBO3ZMOXKHO M0 MEAMIIMHCKUM MTOKA3aHHUSIM.

Crenyer oOpaTUTh BHUMaHHE Ha CIETYIOIAE MOMEHTHI:

1) KaK MHMHHMYM OJMH U3 3aKa34MKOB YCIYI CyppOraTHOW MaTepu SBISIETCA
OMOJIOTMYECKUM POJIUTENIEM BBIHAILIMBAEMOI'0 €l peOeHKa;

2) K ycllyraM CypporaTHOM MaTepu OOpallaroTcsl TOJIbKO 110 MPUYMHE HEBO3MOKHOCTH
BBIHAILIMBAHUA U POXKIECHUS peOEHKA 10 MEULIMHCKUM IOKa3aHUSIM.

Y. 10 cr. 55 ynmomMsHyTOro BBILIE 3aKOHA TOBOPUT O TOM, YTO CyppOraTHOM MaTe€phl0 MOKET
OBbITh JKEHIIMHA B BO3pacTe OT JBAJLATH 1O TPUIALATHU IATH JIET, UMEIOIas He MEHee OJHOTO
3I0POBOTO  COOCTBEHHOro  peOeHKa,  TMOJNydyuBIIAass  MEIUIMHCKOE  3aKiIioueHne 00
YIOBJIETBOPUTEIIBHOM  COCTOSSHUM  3/I0pOBbsl,  JaBllIasi  [HUCbMEHHOE  MH(POPMHUPOBAHHOE
JO0OpOBOJIBHOE COIJIaCHME Ha MEIMIMHCKOE BMelarenabcTBO. JKeHIIMHa, cocTodmias B Opaxe,
3apErUCTPUPOBAHHOM B IOPSIIKE, YCTAHOBICHHOM 3aKOHOAATeNbCcTBOM Poccuiickont denepaunu,
MOJKET OBITh CYyppOraTHOM MaTephl0 TOJIBKO C MUCBMEHHOIO coryacus cynpyra. CypporaTHasi MaTh
HE MOXET OBITh OJHOBPEMEHHO JOHOPOM sHIeKIeTKH. TakuM o00pa3oM, HCKIIOYaeTcs
Ouosiornyeckas cBsi3zb CypporaTHON MaTepu U pebeHKa, KOTOpPOro OHa BbIHAIIIMBAET.

ITomumo D3 «O6 ocHOBax OXpaHbI 340POBbs IpaxJaH B PD» Tak MiIM MHAYE PErylIupYIOT
Bompocsl npuMeHeHust BPT, B T.4., cypporarHoro mMarepuHCTBa, M €ro INPaBOBBIX IOCIEICTBHU
Cemeiinbiii  komekc P®', mpukasst MumsapaBa P® or 31.07.2020 N 803n «O mopske
UCIIOJIb30BaHUsI  BCIIOMOTATEIbHBIX PENPOAYKTHBHBIX TEXHOJOTHMM, IPOTUBOMNOKA3aHUAX U
OTPaHUYCHUAX K UX HpI/IMeHeHI/IIO»2, or 30.10.2012 N 556 "OOG yTBep)KIEHMM CTaHAapTa
MEAUIMHCKOW MOMOIIM MpH OECIUIOAMU C HCIOJIb30BAaHUEM BCIIOMOTATENIbHBIX PENPOAYKTHBHBIX
texuoxornii"’ u HEKOTOPbIE JIPYTHE.

Henb3s He orMeruTh, uTO mIpaBoBas peryiaMmeHTanus npumeHeHuss BPT ouens naneka ot
COBEpILIEHCTBA. MHOTME BOIPOCH 3aKOHOAATENBHO HE YPEryJIMpPOBAaHbI BOOOIIE, YTO MOPOXKIAET
MHOT'OYHCIICHHBIE TPOOJIeMbI B MpaBonpuMeHuTesbHON mpaktuke (Kcenodonrosa, 2022: 21-23)

(LImapesa, 2022: 16).

! Cemeitnprit komeke Poccuiickoit ®deneparun” ot 29.12.1995 N 223-D3 // Poccuiickas razeta, N 17, 27.01.1996.
? ITpukas Munsapasa Poccuu ot 31.07.2020 N 8031 "O mopsiike HCIOIb30BAHNS BCIOMOTaTEIbHEIX PEPOLYKTHBHBIX
TEXHOJIOTHii, MPOTHBOIIOKA3aHMAX M OTPaHMUIEHUAX K uX puMenenuto” // http://www.pravo.gov.ru, 19.10.2020.
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B dwactHOCTH, B NEWCTBYIOIIEM 3aKOHOJATEIHCTBE HET HUKAKOW MH(OpPMAIUA O JOTOBOPE
CyppOraTHOTO MaTEpPUHCTBA. YUYEHBbIE IMO-PA3HOMY OMPEIEISAIOT IMPABOBYI MNPHUPOAY JAOrOBOpa
cypporatHoro wmatepuHctBa. (OJHa YacTb UCCIeAOBaTENed ToJlaraeT, 4YTo, MO CYyTH, I3TO
Ipa)x/IaHCKO-TIPABOBOI JIOTOBOpP, JIPYrHe TOBOPST O TOM, YTO 3TO CEMEHHO-TIPAaBOBOW JOTOBOD,
IIOCKOJIBKY OH HE HaIpaBJIeH Ha yIOBIETBOPCHHE MaTepHaIbHBIX MmoTpedHocTeil (Andopos, 2022:
165-175; Camaxos, 2022: 179-182; Mocuenko, Epemenko, 2022; 112-116). Msr ke
MPUACP)KUBAEMCSI MHEHHSI O TOM, YTO JIOTOBOP CYpPpOraTHOTO MaTE€pPUHCTBA MMEET KOMILUICKCHBIN
XapakTep, 3TO BO3ME3JHOE OKa3aHUE yCIyT, HO YCIYr BecbMa Clenu(UYecKuX, U 3Ty CHeupuKy
HeJb3s HE YUUTHIBATh.

Uro mpexacraBnseT coOOW TpeaMeT Takoro aorosopa? EcTe pasHeie MHEHHs. HexoTopwie
aBTOPBI, PUPABHUBAS JOTOBOP CYpPPOTraTHOIO MaTEPUHCTBA K JOTOBOPY MOJPSAA, OTOXKICCTBISIOT
npeaMeT ¢ 00BEKTOM JIOrOBOPa U OMPENEIIAIOT ero Kak nonydenue pedenka (Camaxos, 2022: 179-
182). To3BonuM cebe He COMIACHThCS ¢ 3TOM mosuieid. CypporaTHas MaTh OKa3bIBaeT YCIYIH,
y4acTBYET B IOJCAIKEe SMOPHOHA, BHIHAIMBACT €ro, MPOM3BOIUT Ha CBET pebenka. [laieko He
BCEI/Ia OHA MOXKET BIUATH HA TO, KAKUM Oy/IeT pe3yiabTaT MPOBOJUMBIX MPOIEAYp U OyAeT U OH
BoOOI11E.

Copep:xanue 000r0 JOroBopa, B TOM 4HCIE, M JOrOBOpa CyppOraTHOTO MAaTEpUHCTBA,
MOJKHO OIpPEACITUTh KaK MpaBa U 00S3aHHOCTH CTOPOH. [10CKONIBKY 3aKOHOMIATENh MPAKTUYCCKU
HUKAK HE PETYJIHPYET 3TOT BOIPOC, CTOPOHBI, JIOTOBAPUBAsICh O CYpPpOraTHOM MAaTEpPUHCTBE,
orpanudensl ToJbko 1. 3 ¢T. 51 CK P®, cornacHo KOTOpOMy 3aKa34MKH YKa3bIBAIOTCS B KAUECTBE
poauTenield HOBOPOKJIEHHOTO TOJIBKO C COTJIacHusi CyppOraTHOM Marepu, KOTOpOe JaeTcsi, OUEBUJIHO,
yKe mocie poxaeHus: pedenka. [lo 3Toil mpuunHe B 1EIAX UCKIIOUYEHUST KOH(DIUKTHBIX CUTYyallui
BOXHO MAaKCHUMAJBHO MOJAPOOHO OMPENETUTh B JOTOBOPE IMpaBa M OOSI3aHHOCTH CTOPOH, a TaKXKe
OTBETCTBEHHOCTH 32 HEHUCIIOJIHEHUE WIIM HEHAIJIE)KAIl[ee UCTIOIHEHUS JOTOBOPHBIX 0053aTENbCTB.

Curyanuss MOXeT CJIOXKHUThCS TaK, UYTO IIOCIE pPOXACHHUS pebeHKa cypporaTHas Math
OTKa3bIBACTCS JaTh COIJIaCMe Ha YyKa3aHWE 3aKa34MKOB TNPOIEAYypbl B KadyeCTBE POJMUTEIICH,
(hakTHYECKH OTKa3bIBaeTCs mepenath pedenka. Mcxons u3 comepkaHusi HOPMBI, MOKHO CHEJNaTh
BBIBOJI O TOM, YTO 9TO €€ MPaBo, a He 00A3aHHOCTH. I MOCKOIBKY HET 0053aHHOCTH, O KaKoi ObI TO
HU OBLIO OTBETCTBEHHOCTH 32 HEUCIIONHEHHUE JITOW OO0SI3aHHOCTH CyppOTaTHOW Marepu mepen
3aKa34UKaMU TOBOPHUTH HEIB3S.

UToOBI TPOWIJUTIOCTPUPOBATH HAIWYKE MPOOJIEMBI, YMECTHO TPHUBECTH TO3WUIUUA CYIOB

BBICILIMX MHCTAHLMHI MO AejaM TaKOoro pona.

! [Mpuxa3 MunszapaBa Poccuu ot 30.10.2012 N 556n "OO6 yTBep»kACHHH CTaHIApTa MEAMIUHCKOW MOMOIIM TpPH
0eCIUIOINYU C MCITOJIb30BAHUEM BCIIOMOTATEIFHBIX PEIPOAYKTUBHBIX TexHoioruil" // Poccuiickas rasera, CICIBEITYCK,
N 128/1, 17.06.2013.
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15 mas 2012 rona Koncturynumonnsiii Cyn P® Beec onpenenenne Ne 880-O «O06 oTkaze B
INPUHATHH K PacCMOTpeHuIo kano0sl rpaxaad Y.I1. u U.}O. Ha HapylmeHne ux KOHCTUTYLMOHHBIX
IIpaB noJjio’keHusAMHU nyHKTa 4 ctatbu 51 Cemelinoro kogekca Poccuiickoit denepaunu u myHkra 5

1
ctatbu 16 denepaibHOro 3akoHa "OO akTax TPaKTAHCKOTO COCTOSHHS'"™.

CornacHo 3TOMy
OTIpeICNICHUI0, 3aKOHOJATENILHO MPEIyCMOTPEHHOE MPaBO CypporaTHOW MaTepu J1aBaTh COIJIacue
Ha TO, 4TOOBI MPU TOCYAAPCTBEHHOW DPETHCTPALUU POKACHUS peOEHKa ero POAUTENIIMU ObLTH
3alMCcaHbl TEHETUYECKUE POAUTENH, O3HAYAET UMEIOLIYIOCA Y HEE BO3MOXHOCTh B 3aIlUCU aKTa O
poxkaeHnH pebeHkKa 3amnucath ce0s MaTepblo pebeHka, YTo GUKCUPYETCS U B CBUJIETEIBCTBE O €r0
poxnenun (cratpu 14, 17 u 23 denepanpHoro 3akoHa "OO akTax TI'paKIaHCKOTO COCTOSHUA'"),
00yCIIOBIMBasg TEM CaMbIM Ui JKEHIIWHBI, POIUBIICH peOeHKa, mpaBa UM OOS3aHHOCTH MaTepu
(cratbst 47 CemeitHoro kogekca Poccuiickoii @Deneparuu). Yka3aHHas MOJC/Ib I[PABOBOTO
perynupoBanusi, He Oyly4d €IMHCTBEHHO BO3MOXKHOM, HE BBIXOJUT 3a IMpeIeibl MPAaBOTBOPUECKUX
MOJIHOMOYHH (peiepalbHOTO 3aKOHOIATENS.

[Ipu 3TOM HEKOTOpPBIE CYIbU 3asiBUIIM 00 0c0O00M MHeHUH 110 3ToMy Bompocy. C.Jl. Kuszes u
I''A. TampxueB yka3zainu Ha HEOOXOAMMOCTh Y4€Ta IpaB M 3aKOHHBIX HMHTEPECOB I'€HETUYECKUX
ponuTenel NpU NPUHATUU PEHICHWH O TakuM JejaM, U, B IeJOM, OTMETHIU Mpodiemy,
CBSI3aHHYIO C HAJIMYKHEM MPOOEJIOB B MIPaBe.

16 mas 2017 rona nosBuioch [locranoBnenue [lnenyma BepxoBHoro Cyna PO Ne 16 «O
NPUMEHEHUH CyJaMHU 3aKOHOJATEIhCTBA NMPH PACCMOTPEHHHU [IEI, CBSA3aHHBIX C YCTAHOBIICHHEM
npoucxoxaeHus netreit». I1. 31 obpaTun BHUMaHME CyOB Ha TO, YTO B CIIydyae, €CIIM CypporatHas
MaTh OTKa3ajach JIaTh COTJIaCHE Ha 3allCh POAMTEISIMU YKA3aHHBIX BBILIE JIUI] (MIOTEHLUAIbHBIX
poauTeneii), To JaHHOE 00CTOSITEILCTBO HE MOXKET CIY’KUTh O€3yCIOBHBIM OCHOBAHHUEM JUISI OTKa3a
B YZIOBJIETBOPEHUH MCKA ATHX JIUI] O PU3HAHUH MX POJUTEISIMH peOeHKa U mepeaade uM pedeHKa
Ha BOCHHUTaHHME. B IensiX MNpaBWIBHOTO pacCMOTpPEeHMs [ella CyAYy, B YacCTHOCTH, CIEIYyeT
IIPOBEPUTH, 3AKJIIOYAJICS JIM JIOTOBOP O CYppOTraTHOM MAaTEpUHCTBE M KaKOBBI YCJOBHS 3TOTO
JIOTOBOpA, SBIISIIOTCSL JIM KCTIBI TEHETHUYECKUMH POJUTEISIMH peOeHKa, MO0 KAaKUM MpHYHHAM
CypporatHas MaTh He Jlaja COTJIacHsl Ha 3alKCh UCTLOB B Ka4eCTBE poauTesiel peOeHKa, U C y4eTOM
YCTAQHOBJICHHBIX IO /€Ty OOCTOATENbCTB, a TaKXkKe MoJokKeHuH ctarbu 3 KOHBEHLMH O mpaBax

2
peOeHKa pa3peiuTh Crop B UHTepecax pedeHka’.

! Omnpenenenne Koncrurynnonnoro Cyna P® ot 15.05.2012 N 880-O "OO orkasze B NPHUHATHUH K PAaCCMOTPEHUIO
xano0sl rpaxaan Y.JI. m YU.}O. Ha HapymieHne WX KOHCTUTYLMOHHBIX IpaB IOJOXKEHUSAMH IyHKTa 4 craThu 51
CewmeliHoro konekca Poccuiickoit ®denepanuu u myHkra 5 craten 16 @enepanbHoro 3akoHa "O0 akTax TpakIaHCKOTO
cocrostaus” // CIIC «Koncynbrantllmocy.

? MocraHoBICHHE IInenyma BepxoBHoro Cyaa P® ot 16.05.2017 N 16 "O npuMmeHeHHH cyAaMU 3aKOHOJATENbCTBA
OpH PacCMOTPEHMH [IeJl, CBSA3aHHBIX C YCTAHOBJCHHEM mpoucxoxnaeHus nereil” // Poccuiickas rasera", N 110,
24.05.2017.
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Omnpenenenne Koncturynronnoro Cyna PO ot 27 centsaops 2018 r. N 2318-O "O6 oTkase B
MPUHIATHHA K paccMoTpeHuto xanoosl rpaxaan C.JI. u C.T. Ha HapymeHHe WX KOHCTUTYIIMOHHBIX
npaB nyHKToM 4 ctathu 51, mynkrom 3 ctathu 52 CemeitHoro kojaekca Poccuiickoit @enepanuu,
nyHKTOM 5 cratbu 16 ®@enepanbHoro 3akoHa "OO akTax TpaKIaHCKOTO COCTOSHHSA'", YacThio 9
ctatb 55 ®enepanbHOro 3akoHa "OO OCHOBax OXpaHbl 370pOBbA TpaxaaH B Poccuiickoit
@ez[epauml”l OTBETUJIO HA BONPOC O TOM, HACKOJBKO JOINYCTUMO TaKO€ PACIIMPUTEIBHOE
TOJIKOBaHUE NepeuncieHHbIX HopM. [Ipu 3tom cynpa Koncturynuonnoro Cyna P®@ A.H. KokoTos
BBICKa3aJl oco0oe MHEHHE, 3aciyKuBarollee BHUMaHus. OH cuel, 4To, eciid CyJaeOHas MmpakTHKa
UIET N0 YyKa3aHHOMY IIyTH, 3TOT BOIIPOC HEOOXOIAMMO YpPEryJupoBaTh B 3aKOHOJATEIILHOM
MOpSAJIKE, YCTAaHOBHUB IIPUOPUTET IpaB TEHETUYECKUX poauteneil. Kpome Ttoro, cypporatHoe
MaTEPUHCTBO B II€JIOM TPEOYET MPaBOBOTO YPET'YIIHPOBAHUS, KOTOPOE JODKHO OBITH CBSI3aHO C TEM,
Ha BO3ME3THOM MM 0€3BO3ME3HON OCHOBE OKA3bIBAET YCIYTU CyppOraTHasi MaTh.

Pe3toMupys BbIIIEU3II0KEHHOE, CIEIYeT CIeNIaTh BBHIBOJI O TOM, UYTO >KU3HEHHO HEOOXOAMMO
3aKOHOJATENIFHO YPETyJINpPOBaTh BONPOCHI, CBSI3aHHBIE C CYppOTraTHbIM MAaTEPUHCTBOM, IIPU 3TOM
CJIelyeT YUUTHIBATh €r0 KOMMEPUYECKUI UM HEKOMMEpPUYECKUH xapakTep. B 3aBucuMocTu ot 3T0r0
OOCTOSITENTLCTBA MOXKET YCTAaHABIMBATHCS MPUOPUTET IMpaB TIEHETHMUECKUX POIUTENIeH WU

CyppOraTHO# MaTepu.
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ON THE CONSENT OF A SURROGATE MOTHER TO INDICATE CUSTOMERS
UNDER THE SURROGATE MOTHERHOOD AGREEMENT AS PARENTS OF A CHILD
BORN BY HER

Abstract: The report is devoted to the issue of obtaining the consent of a surrogate mother to
indicate as the parents of a child born by her customers under a surrogate motherhood agreement. It
describes the problem associated with the possibility of refusing to give such consent, in fact,
refusing to transfer the child to his genetic parents. The positions of scientists on this issue, the
judicial practice of higher courts are analyzed, and a solution to this problem is proposed.
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