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CEKIIUA 3. «PETAJIBHBIE MPECTYILIEHUS: TPOBJEMBI YT'OJIOBHO —
ITPABOBOM OXPAHBI IVIOJA»

YK 343.6
AxartoBa Anusa MaxmyToBHA
WHcTuTyT npaBa, cOlManbHOTO ypaBieHUs U 0€3011aCHOCTU
OI'BOY BO «YaMypTckuii rocyaapcTBEHHbIH YHUBEPCUTET»
r. xeBck, Poccus

e-mail: ahatova.aliva3@mail.ru

MPOBJEMBI KBAJTITM®UKAIIAU MTPECTYILUIEHUAM, IOCATAIOIIUX HA
IMBPHUOH M1 IIJIOJ BO BHYTPUYTPOBHBIE IEPUO/ABI UX PASBUTUSA
(AMBPHUOHAJIBHBIE U ®ETAJIBHBIE ITIEPUO/IbI)

AnHOoTanus. B crathe momHMUMaeTCs BOMpPOC O MpoOieMe HW3MEHEHHS BPEMEHHBIX pPaMOK
YCTQHOBJICHUS MOMEHTA Hayaja >KU3HU 4YeJoBeKa. ABTOPOM MpPOAHAIU3UPOBAH Ps CYIEOHBIX
pelleHN, Ha OCHOBAaHHMM KOTOPBIX CJIENaH BBIBOJ O TOM, YTO HEPOIUBIIMKCS pPEOCHOK Ha
OTIPENICTICHHOM JTare BHYTPUYTPOOHOTO pa3BUTHS (C 22 HENENH) MPU HATMYUH KUZHECTIOCOOHOCTH
SIBIISIETCSI CYOBEKTOM YrOJIOBHO-TIPABOBBIX OTHOIIEHHH. OTCYTCTBHE €IMHOOOPA3HOTO MOIX0a MIPH
KBaTM(HUKAIIMA TPECTYIUICHUH B OTHOIICHHWHM HEPOJMBIIECTOcs peOcHKa TpeOyeT CBOEro
3aKOHOJIATEITLHOTO Pa3peIlCHHS.

KawueBble cjioBa: OOBEKT YrOJIOBHO-TIPABOBOW  OXpaHbl, HAdalo > KU3HU 4YEJIOBEKa,

BHYTPUYTPOOHBIE MEPUO/IbI, SMOPUOH, IJIO.

JXu3Hb denoBeka Kak OMOJIOIMYECKOTO CYHIECTBA B YrOJIOBHOM IPABE SIBJISETCS OCHOBHBIM
HEMOCPEACTBEHHBIM OOBEKTOM TPECTYIUIEHHH IPOTHB JKU3HH W 370POBbA M IPEIMETOM
NPECTYIUICHUI TPOTHB JHYHOCTH. TeM He MeHee, MOCIeOBaTeNbHBIE 3Talbl BHYTPHYTPOOHOIO
pa3BUTHS YelOBeKa (IMOPHOH, IJIOA) HAXOMATCS 3a MpelaesiaMH yroJOBHO-TIPABOBOM OXpaHbI
(TamokoBa, 2023:85-87).

E.b. MusynmuHa oOTMe4aeT, 4YTO SMOPHOHBI HAXOMATCS 3a paMKaMH MPABOBOTO MOJIS
perynupoBanus’. JI1o60ii Bpej, NPUUUHEHHBIH HAPOJUBIIEMYCS PEOEHKY B SMOPUOHATLHBIA I

(beTaJ'ILHLIfI nepruon, He ABJIACTCA MPECTYIJIICHHUEM.

! Haranbs Jlemuenko. MusysuHa 3asBuIa 0 HEOOXOMMMOCTH 3allUTHI IIPaB SMOPHOHOB B npobupke // [Ctates] PBK.
URL: https://www.rbc.ru/politics/14/12/2022/6399c5089a794760999978e9
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Jlnist pereHus: BOIpoca 0 HAJIMYUH WM OTCYTCTBUU OOBEKTa U MpeIMeTa MOCATaTeIbCTBA Ha
KHU3Hb HEOOXOJMMO YCTAaHOBHUTH €€ HadajdbHbIi MoMeHT. CormacHo m. 1 cT. 53 ®expepanbHOro
3akoHa «O0 OCHOBax OXpaHbI 3/I0pOBbs TpaxkaaH B Poccuiickoit @enmepammm» ot 21.11.2011 Ne
323-®3! n. 1 Ipukaza MuHHCTEpCTBa 3APaBOOXPAHEHMS M COLMAIBHOrO pasButus PD ot 27
nekabps 2011 1. Ne 16870 «O MeAMIMHCKHX KPUTEPHUSX pOXKIEHUs, (opMe JITOKyMEHTa O
POKJIEHHH ¥ TOPAAKE €€ BBIIAYM»’ HAdaloM SKM3HH SBISETCS MOMEHT OTJAENEHHS IUIOAA OT
OpraHu3Ma MaTepu MoCpeICTBOM POJIOB.

Jlnst KBamupUKAIMKA esTHUS KaK MPECTYIUICHUS NMPOTUB KU3HHU HIIH 370POBBS, HEOOXOIMMO
KOHCTaTHUPOBaTh, YTO PEOEHOK OBbLI >KMBOPOXACHHBIN M TOJHOCTHIO OTICNIUJICS OT Tela MaTepu
(UBmuH, Posreitko, 2009:139). Tak, B wutone 2019 roma B OTHOIIEHMHM TJIaBBpaua
KanmuHuHTrpaackoro pognoma Ne4 E. Benoit u Heanrtonora-peanumatosiora 3. CylikeBUY ObLIO
BO30YXKJIEHO YTOJIOBHOE €0 MO0 (PaKTy NPUUYUHEHUSI CMEPTH HOBOPOXKICHHOMY PEOCHKY I10 II. «B)»
.2 c1. 105 VK P®2,

N.A. Ko3adeHKO nojiaraer, 4To HET CYIECTBEHHOM Pa3HUIIBI MEXKY TUIOJIOM YK€ TOTOBOTO K
MOSIBJICHHUIO HA CBET U KU3HBIO POAMBILErOCS Yepe3 HEeMpoAOKUTEIbHOE BpeMsl peOeHKa (Toro xe
peoenka) (Kozauenko, 2021:351-161). Cuuraem, uTo pojopaszpenieHre SBISETCS BTOPUYHOU IO
OTHOIICHUIO K KU3HECTIOCOOHOCTH U >KUBOpOXAeHHOCTH. [1noxa, Haxoxasmeiics B yrpoOe matepu ¢
JOCTHKEHHEM OIPEeAENICHHOTO dTana pa3BUTHS M0 (PU3HOJOTMYECKOMY COCTOSHUIO HE OTIUYUM OT
HEJOHOIIEHHOTO peOeHKa U MOXKET KUTh, U PA3BUBATHCS MPU HAJTHYUU CHEIHATBbHBIX YCIOBHM.

Cornacno IloctanoBnennto Koncrurynuonnoro Cyna P® ot 28 urons 2007 Ne 8-I1 nonsitue
«(huznueckoil HEMPUKOCHOBEHHOCTU» OXBAThIBACT KaK IEPHOJ KM3HU 4YEJIOBEeKa, TaK U MOCIe
IpEeKpaLIeHHs ero KU3HeIesATeNbHOCTH . AHAIOTHYHO, NAHHBIH MOIXO0/ I0JKEH PACIPOCTPAHSITHCS
Ha TEJO >KMBOTO, HO HE POXKJIEHHOro peOeHKa Ha OMpEeIesIEHHOM JTale ero BHYTPUYTPOOHOTO
pa3BUTHUS, TIPU 3TOM HE Hapyllas MPaBo KEHILWHBI Ha camooIpeienenue (B (heTanbHbIN Mepuo/, ¢
22 Henenn OEpEMEHHOCTH ).

HeonHo3HayHbIi MOAX0 MPaBOMPUMEHUTEICH BUAUTCS B KBATH(DUKAIIMN PACCMaTPUBAEMBIX

BUJIOB MPECTYMHBIX MocsATarenabcTB. Tak, B 2022 roay ObutH BO30YXKICHBI YTOJOBHBIE JIeia MO 4. 2

! ®enepanbhblii 3akon or 21.11.2011 Ne 323-®3 (pex. or 28.12.2022) «O6 0cHOBaX OXpaHbI 310POBbs TPAXKNAH B
Poccutickoit @eneparm» (¢ U3M. u J0M., BCTYIL B cury ¢ 01.03.2023)

2 TIpuka3z Munsapascoupassutus Poccuu ot 27.12.2011 Ne 16871 (pea. ot 13.10.2021) «O MeIUIUMHCKUX KPUTEPUAX
poxneHusi, (opMe IOKyMEHTa O POXICHWH M TMOpAAKEe ero Belgadm» (3aperucrpupoBano B Munrocte Poccnn
15.03.2012 Ne 23490)

% Bepxosuplii Cyz P®. JIpmxenue yronosroro aena. URL: https://www.vsrf.ru/lk/practice/cases/11201710

* Tocranosnenne Koncrurynmonnoro Cyma PO or 28.06.2007 N 8-I1 «Ilo memy 0 IpoBepke KOHCTUTYLMOHHOCTH
crateu 14.1 ®enepanbHoro 3akona «O morpedeHNH M MOXOPOHHOM jene» U [lonokeHns o morpeGeHnu v, cMepTh
KOTOpBIX HACTYNWJIa B PE3ylbTaTe IPECEYEHHs COBEPIIEHHOTO MMH TEPPOPUCTUYECKOrO aKTa, B CBA3M C JKaJIO0OM
rpaxaan K.M. T'ysuesa u E.X. Kapmosoii» // CIIC «KoncynbranT Ilmrocy.
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ct. 238 YK P®!, o mm «@» 4. 2 c1. 238 YK P® no ¢akry BHyTpuyTpoOHOI rubenu miona’. B 2023
rojly 3a aHaJOTH4YHOE JessHue cyaoM mo 4. 2 cr. 118 VK P® Omina ocyxieHa 3aBeayrouias
oTzeneHneM benopenkoro pouasHOro aoma’,

HenocpencreenusiMm 00bekToM cT. 238 YK P® sBnsercs 310poBbe HacelleHUS B 4YacTU
0€301MacHOTO TPEAOCTABICHHS YCIyr. Mexay TeM MeEAMIMHCKas TOMOIIb HE paBHO3HAYHA
MOHATHIO  MeauuuHcKas  ycnyra. [locnmennsis  mpencraBisieT  coOOM  BMEHIATENbCTBO,
OCYIIIECTBIISIEMOE B MHTEpECcax W IO 3aKa3y JIMIa, 00 OTBEYAIOIIee €ro LEeNsIM. 3aKOHOATelb,
yCTaHaBIMBasg OO0S3aHHOCTb MEIUIMHCKUX pPAOOTHUKOB OKa3blBaThb MEAMIMHCKYIO IOMOIIb,
OTIpEe/IeNIIeT TaKyl0 COOTBETCTBYIOLIYIO MOCJIEOBATEIBLHOCTh COOBITUN U SIBJIEHUN B OOLIECTBE, B
COOTBETCTBUU C KOTOPOH 3aKOHOMEPHBIM SBIISIETCS MPEJOTBpAIleHHe OOIIECTBEHHO-OMAaCHbIX
MOCJIEICTBUI B pe3yJIbTaTe CBOEBPEMEHHOI0 OKa3aHMs TAKOW MOMOIIIH.

CnenoBarenbHO, KBaTM(PUKAIUSA JCHCTBUM JHMIIAa BCJIEACTBUE HEHAJUIEkKAIIEro OKazaHUS
MEIHUITHHCKOM oMoy, Mo cT. 238 YK P® saBisieTcss He coBCeM TOUHO.

Bmecre ¢ Tem, Korja yMBICIOM BHMHOBHOTO HE OXBaThIBAJIOCh HACTYIUIEHHE CMEpPTH
MOTEePIIEBUIETr0, €ro JAeMCTBUS JOJDKHBI paccMaTpuUBaThcs HE Kak YOMICTBO, a Kak NpUYMHEHHE
cMepTu 1o HeoctopokHocTH. Tak, Bepxosnseiii cym Cankr-IletepOypra ot 27.09.2016 Ne 22-
6793/2016 o nmeny Ne 1-40/2016 ompenenusi, 9TO YrOJOBHBIM 3aKOH OXpPaHSET JKU3Hb UYEJIOBEKa
YK€ B CaMOM TIpOIECCEe POXKAECHUS HECMOTpPsl Ha TO, YTO POKIAIOIIMiIiCS peOeHOK ele He Haval
camMoCTOSITENbHOM *U3HU. [Ipu 3TOM J0BOABI 3alIUTHUKA O TOM, YTO aKylIep-THHEKOJIOI HE MOT
MPUYMHUTH CMEPTh MO HEOCTOPOKHOCTH, MOCKOJIBbKY JKUBOW YEJIOBEK, KaK OOBEKT MPECTYIJICHUS
OTCYTCTBOBANl, OBUIM HPU3HAHBI HE3aKOHHBLIMU®. AHAOTMYHOE pELIEHHE ObLIO BBIHECEHO
BepxoBHbIM cynoM Pecriy6muku Mapwuii 91 ot 27.03.2019 o memy Ne 22-254/2019°,

C Touku 3peHusi SMOPUOJIIOTHH MATEPUHCKUN OpraHU3M IpeACTaBisieT co00il BpEeMEHHYIO
CTPYKTYpHO-(YHKIMOHAIBHYIO CHCTEMY (PEeTO-IUIalleHTapHOIO KOMIUIEKCca, OOeCHeurBaroIIyro
YKU3HEICITEIIbHOCTh AYMOpHUOHA U TuIoJia B niepuo 6epemennoctu (Junases, 2023:273). Bmecte ¢
TE€M, pPa3BUTHE MEIUIMHCKUX TEXHOJOTHM peau3yercs JOCTAaTOYHO MPOTPECCHBHO M CHOCOOHA
o0ecreunTh BBDKMBAEMOCTh HEIOHOIIEHHOTO peOEHKa Ha paHHMX cpokax pa3Butua. CTout

OTMCTUTL TMCPHUHATAJIBHYIO W HCOHATAJIbHYIO JUArHOCTHKY, HCOHATAJIIbHYIHO U (beTaany}o

! CrnencrBennpiMu opranamu CKP mo HoBocubupckoit ob6xacté Bo30YKIEHO YroJOBHOE IEN0 O HEHaUIeXalleM
okaszanun yeryr.URL: https://nsk.sledcom.ru/news/item/1747205/

2 Enena Jleymuna. B nepuHaTansHoM HeHTpe THOMEHM POIMICS MEPTBBIA peOeHok. MaMa oOBHHSET B €ro CMepTH
Bpaueii // [Cratbsa] 72RU Tromens .URL: https://72.ru/text/qorod/2022/10/19/71725334/

8 Awnremuna Tanum,. B Bamkupun ocymmnm Menwka, IO BHHE KOTOPOTO IOTHO HOBOPOXKACHHBIN// [CTaThs]
BASH.NEWS. URL: https://bash.news/news/197507-v-baskirii-osudili-medika-po-vine-kotorogo-pogib-
novorozdennyi

4 AnennsuronHoe nocranobienne Cankr-TletepOyprekoro ropojckoro cyna ot 27.09.2016 Ne 22-6793/2016 no meny
Ne 1-40/2016// CIIC «Koncyaprant ITlirocy.

® AneamuoHHOe TocTaHoBIeHre BepxosHoro cyna Pecyomukn Mapuii Dn ot 27.03.2019 1o gemy Ne 22-254/2019//
CIIC «KoncynpranT [lrocy.
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xupypruto (Koctiokos, 2019:166) u apyrue 3aiauu, HarpaBJICHHbIC HA pEATH3ALIMI0 OXPAHbI KU3HU
U 3JI0pPOBBS HAPOAMBILErOCS YEJIOBEKA.

IIpuBeneHHBI HAMH aHAJIU3 JaeT OCHOBAHME NOABECTH CJIeAyIOIIHe UTOTH:

1) Ortnenenue 102 OT OpraHM3Ma MAaTEpPH SBISCTCS BTOPHYHOM IO OTHOLICHUIO K
KU3HECIIOCOOHOCTU U KUBOPOXKJAEHHOCTU. CyMTaeM, YTO MOMEHTOM Hauaja >XHM3HU 4YeJloBeKa
CIIEyeT CUYUTaTh JOCTIXKEHHE Iutofa 22-X HeAedb BHYTPUYTPOOHOTO pa3BUTHS NPU HAIMYUU
MIPU3HAKOB )KU3HECTIOCOOHOCTH, @ MOMEHTOM POKICHHUS peOeHKa — OTJENICHH IJI01a OT OpPraHu3Ma
MaTepy ¢ MpU3HAKaAMU €ro0 KU3HEAEATEIIbHOCTH.

2) HemnocpencTBeHHbIM OOBEKTOM NPECTYIJICHUH, MOCATAIONIMX Ha IUIOA B (eTajabHBIN
MepHoJ ero pa3BUTHA (C 22 HeJenu BHYTPUYTPOOHOTO DPa3BUTHS), SIBISETCS KU3Hb U 3/I0POBbE

yeJIoBeKa Kak OMOJIOTHYECKOTO CymieCTBa.
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PROBLEMS OF QUALIFICATION OF CRIMES ENCROACHING ON THE
EMBRYO AND FETUS DURING THE INTRAUTERINE PERIODS OF THEIR
DEVELOPMENT (EMBRYONIC AND FETAL PERIODS)

Abstract: The article raise the question of the problem of changing the time frame for establishing
the moment of the beginning of a person's life. The author analyzes a number of court decisions, on
the basis of which it is concluded that an unborn child at a certain stage of intrauterine development
(from 22 weeks) in the presence of viability is a subject of criminal law relations. The lack of a
uniform approach to the qualification of crimes against an unborn child requires its own legislative

permission.

Keywords: object of criminal law protection, the beginning of human life, intrauterine periods,
embryo, fetus.
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