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AHHOmMauyus. B cmambe npogedeHo COOMHOWEHUEe HOPM POCCULICKO20 U MadXUKCKO20
epaxd0aHCKo20 3aKkoHoOamersibecmea 0 80rpocy Mpasoeol pearnameHmayuu ocyu,ecmerneHusi u
3awumsl npasa Ha usobpaxeHue nocre cmepmu obnadamersnsi amoeo rnpasa. OnpedesieHbl
Hekomopble  npobrembl  PasorpuMeHeHUsi U  B803MOXHbIE  epcrieKmuebl  pa3eumusi
3akoHodameribcmea 8 obcyx0aemol copepe.

Annotation. The article deals with the correlation of the norms of Russian and Tajik civil
legislation on the issue of legal regulation of the exercise and protection of the right to an image
after the death of the holder of this right. Some problems of law enforcement and possible
prospects for the development of legislation in the area under discussion are identified.

Knroyeesnbie criosa: usobpaxkeHue; flUYHbIe rpasa; HacrieOHUKU, CMepmb,; Y/1eHbl CeMbU.

Keywords: image; personal rights; heirs; death; family members.

MpaBo Ha m3obpaxeHne — OOHO W3 MUYHBIX HEMMYLLECTBEHHbIX npas, npuobpeTtarowmnx B
ycnosusix umdgpoBoro obuwectBa ocoboe 3HaveHue. bBbiCTpoTa M [OOCTYNHOCTbL nepegayn
WHopMaUMK, NErkKocTb B KOMUPOBAHWW WU pacnpocTpaHeHMM AenarT akTyanbHOW 3ajady no
CO3[aHUI0 rapaHTUPOBaHHbIX MEXaHW3MOB 3alWuTbl 3TOro npasa. Ecnu npu Xu3Hm cam
YyNPaBOMOYEHHbIV CYOBHEKT peluaeT Bonpoc 06 ocyLecTBNEeHUN NpuMHagnexallero emy npasa Ha
n3obpaxeHue, TO Nocrne CMepTN Takoro cybbekTa NpaBo Ha N300paxXeHne Kak TECHO CBSI3aHHOE C
NNYHOCTBIO, [OOFKHO npekpatutbCcd. W 34ecb BO3HMKAeT BOMPOC O AOMNYCTUMOCTUM  €ro
OCYLLECTBIIEHNSA U 3alUMTbl HacnegHNKaMy UM UHbIMW NULaMn Nocrne CMepTy YNpaBoOMOYEHHOMO
nmua. Kak nuwet M.H. ManeuHa «y3akOHeHHasi BO3MOXHOCTb OCYLLECTBREHUS M 3aluThbl
HEMMYLLIECTBEHHbIX MpaB nocne cMepTn nux obnagatensa TpeTbUMN NULAMWN NPUBOANUT K MbICIM O
CyLLLeCTBOBaHMM HEKOTOPbIX HemaTtepuanbHbiX 6nar B OTpbiBE OT JIMYHOCTM ....B YCEYEHHOM
obbeme» [8, 15]. [lonbiITaeMca NpoaHanu3npoBaTb — KakoW MPaBOBOW PEXMM onpegerieH ans
npaBa Ha M300paxeHue Ha crydam cmepTn cybbekTa MO0 HOpMaM POCCUMCKOTO U TaXXWMKCKOro
rpakgaHCcKoro 3akoHogaTenbCTBa.

B Poccunckon degepaunm obHapogoBaHne M ganbHENLEE UCMONb30BaHNE n3obpakeHus
rpaxgaHmHa (B ToM uucrne ero dotorpadumn, a Takke Buaeosannucu unm npousBeneHus
n306pasnTENbHONO UCKYCCTBA, B KOTOPbIX OH M306paXkeH) AOMNYyCKAaKTCHA TOMbKO C COrnacusi aToro
rpaxgaHnHa (c1.152.1 TK P® [1]). lNMocne cmeptn rpaxgaHuHa ero usobpaxeHue MOXeT
NCnomnb30BaTbCA C cornacus geTen u nepexuBllero cynpyra, a npu ux oTCyTCTBUM - C Cornacus
poaoutenen. Tem cambiM onpefernieHa vepapxmsa B Kpyre nuy, OT KOTopbiXx OyaeT uctpeboBaHo
cornacue: cHavyana — AeTu U NepeXuBLLINA Cynpyr, U NALWb NPU UX OTCYTCTBUN — POAUTENMN.

O603Ha4eHHble nNuua oTHocATCA No HopMmam Yactn 3 MK P® k uncny HacnegHUKOB No 3aKOHY
1 oyepeam (c1.1142 K PO [2]), ogHako He Bcerga UMEHHO OHM MOryT ObITb BKMIOYEHbI B KpYyr
HacrnegHUKOB, €Cnv MpU  KM3HW CYObEeKT urHaye pacnopsauvncd npuHagnexawum emy
MMYLLECTBOM, COCTaBMB 3aBeLLaHMe WM 3aKMuMB HaCnNeACTBEHHbIM goroBop. HecosnageHue
MexXay KpyromMm HacnegHukoB M nuvud, YykasaHHbiX B €T.152.1 K P® onpaegbiBaeTcs nuub
HanMynem TECHbIX, NMMYHO-OOBEPUTENBbHBIX OTHOLLIEHMI (MaTEPMHCTBA, OTLOBCTBA, CYNpy)KecTBa),
CBA3bIBAOLLMX HacnegoaaTens ¢ YneHaMmm ero cembin, KOTOpble nNpegnonaraeTcs, A0MKHbl ObiTb B
OOCTaTO4YHON CTENneHn OCBEAOMIIEHbl O €ro XenaHusax, 0CO6EHHOCTAX NOBeAEHUS U HAMEPEHUSAX
Nno MWCMNoONb3OBaHMKO K30bpakeHus nocne cmeptu. B OoKTpyHe npuBOAAT  aprymeHTbl,
onpaBAblBalOLLME HEBKMOYEHNE HACMEAHMKOB B KPYyr fvu, HA YCMOTPEHME KOTOPbIM cregoBano
Obl NpegocTaBnTb pelleHne Bonpoca 06 Mcnonb3oBaHnM n3obpaxeHns nocne cmepty nuua. A.A.
BoryctoB 06bACHAET 3Ty CUTyauuMil0 OTCYTCTBMEM JIMMHOIO MHTEpeca HacnegHUKoB WU
TpaHcopmaumen «MYHOro HeuMyLLeCTBEHHOro 6rara B UMYLLECTBEHHOE, BKIOYEHME €ro B
KOMMepYeckuin 0BOpOoT, YTO MPOTMBOPEYUT €ro CyLHOCTM U HasHadeHuo» [7]. Bpsg nu atm
onaceHust onpaegaHbl. Tem ©onee WHTepeceH BoNpoc: a ecnv y obrnagatena npaBa Ha
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n3obpaxeHne He OKasarnocb 1L, OTHECEHHbIX K YACIy AeTeun, cynpyra unu poauTens, TO Kakum
obpasom bygeT npomcxoanTb peanu3aums 1 3awmTa npaea Ha nsobpaxeHue?

B kauyectBe obuiero npasuna B n. 2 cr.150 'K P® onpeneneHa BO3MOXHOCTb 3alUUThI
HemaTepuanbHbIX 6nar, npuHagnexawmx ymepwemy, TONbKO B Cnyvasix U B NOpsiake, KOTopble
npeaycMoTpeHbl 3akoHOM. OrpaHuyeHwe Kpyra nud, C COrnacusi KOTOPbIX MOXeT ObiTb
NCNoNb30BaHO U300paXkeHne rpaxgaHuHa nocrie ero CMepTu 4eTbMK, CYynpyromM Unv poauTensmu,
CBUOETENLCTBYET O TOM, YTO 3TMMM CyObEeKTaMu 3aKoHOAATENbHO O4YepyMBalOTCA CYyObEeKTHble
npegenbl 3awuTbl 3TOro npasa. COOTBETCTBEHHO NpPW OTCYTCTBUM ITUX NUL, NpaBO Ha
n3obpaxeHne Kak TECHO CBS3aHHOE C JIMYHOCTbIO, OOSDKHO MNPEeKpaTUTbCs, a BMECcTe C 3TUM
npekpaLlaeTcss U BO3MOXHOCTb MCMOSb30BaHUA M300paXeHus rpaxpaHuHa nocne ero cMepTu.
Mexay Tem, BepxoBHbin Cyg PP wmcxoguT oT obGpaTHOro, yctaHaenuBasi MO CyTU npaBO Ha
cBOOOAHOE MCMOMb30BaHUE M300paxeHnsa ymepluero rpaxgaHvHa. B n. 49 [loctaHoBneHus
MneHyma BepxosHoro Cyaa P® ot 23.06.2015 Ne 25 «O npumeHeHuMM cygaMm HEKOTOPbIX
nonoxeHun pasgena | yvactm nepson [paxgaHckoro kogekca Poccuinckon depepaunny
onpeaeneHo: B criydae CMepTu rpaxkaaHuHa, CMepTu NN OTCYTCTBUS BCEX NEPEYNCTEHHbIX B M. 1
ct.152.1 TK P® nuy (nepexvBluimMiA Ccynpyr, OeTu, poauTenu) kakoro-nnbo cornacus ans
obGHapodoBaHMA M UCMONb30BaHMA M300paXeHust OaHHOro rpaxaaHuHa He Tpebyetcs [6].
MonyyaeTcs, 4YTO pelleHne BOMpoca O BO3MOXHOM WCMOMb30BaHUM U300paKeHnsa rpaxgaHvHa
rnocne cCmepTu 3aBUCUT OT TOro, BbINM Yy HEro 4neHbl cembu, bopMarnbHO nognagarowme nog
KpuTepun 3akoHa (4eTw, cynpyr, poautenun) unu HeT. A ecnu y cybbekrta (HocuTensa npasa Ha
n3obpaxeHne) GbIn TECHbIE CBSI3M CO CBOMMW GpaTbsiMM U CecTpamMu Uv NpPOXMBan OH OAHOM
ceMben c coxutenem? [puHUMN OPUOMYECKOrO paBEHCTBA YYACTHWKOB FPaXdaHCKUX MpasB wu
paBHOM cynebHON 3aLmnTbl HE NO3BONAKOT NPU3HATL NpaBOMEpPHOM AnddepeHumnaumio NpaBoBoOro
pexuma npasa Ha M3obpakeHne B 3aBUCMMOCTM OT TOro, Obinun y nuua getun, cynpyr, poaguTenu
unu Het. NMpn nx oTCyTCTBMM Kak MUHUMYM, BO3MOXHbIM Obin Bbl K y4eTy MHTepec MHOro nuua m3
yucna HacnegHUKOB UMK YNEHOB CEMbU, MPOXUBAOLLNX COBMECTHO.

Hanuune pasHornacum mexay u4rneHamu cembu (eTbMU N NEPEXUBLLUMM  CYMPYroMm,
HECKONMbKUMU OEeTbMU, OTLIOM U MaTepbio YMepLIEro) 4OMKHO CTaTb OCHOBaHWEM A5 3anpeTa Ha
ncnonb3oBaHve wu3obpaxeHus rpaxaaHuHa. Kaxpgoe w3  ykasaHHbIX Nvy  MOXET WMeTb
COBCTBEHHbIE MPUYUHBI ANA OTKa3a B faye corfacusd, HO onpefenss cornacue B KadecTBe
OAHOCTOPOHHEN COENKU CO MHOXECTBEHHOCTbIO NUL, O BbIPaXXEHUU BOMU CYOBLEKTOB CAENKM
MOXHO ByAeT cka3aTb TOMbKO MPM COrfacoBaHHOM BOSie BCEX €€ Yy4aCTHUKOB.

Mopsgok odopmneHnss cornacus Ha oBHapoAoOBaHME M UCMONb30OBaHWE W300paxeHus
rpaxkgaHvHa onpegeneH B N.46 MNMoctaHoBneHus MNneHyma BepxosHoro Cyana PO o1 23.06.2015 Ne
25 «O npumMeHeHMM cyaamun HEKOTOPbIX MONOXeHun pasgena | yactu nepeon [paxgaHcKoro
kogekca Poccuiickon ®egepaumm». Popma cornacus onpegensetcsa obwmmm npasunamm K PO o
dopmMe caernku, Kotopas MoXeT OblTb COBepLUeHa B MUCbMEHHON UNK YCTHOW bopme, a Takke
nyTemM COBEpPLUEHUS KOHKNIOAEHTHbIX Aencteun (ctatbs 158 K P®), ecnn nHoe He ycTaHOBREHO
3akoHoMm/ Hanpumep, npu npoBedeHun pedbepeHayMa WCMNONb3oBaHWE B arMTauMOHHbIX
Martepuanax usobpaxeHun U3MYecKoro nuua AonyckaeTcs TONMbKO C MUCbMEHHOrO cornacus
aToro dmsndeckoro nuua (n.9.3 cr. 48 depepanbHoro 3akoHa ot 12.06.2002 Ne 67-d3 «O6
OCHOBHbIX rapaHTusix m3bupartenbHbIX MpaB M NpaBa Ha ydacTve B pedepeHayme rpaxagaH
Poccunckon ®egepaumm» [5])..

[lo HegaBHero BpemMeHM B onpeneneHHOM 4YacTu CXOAHbIA MPaBOBOM pPeXuM npaBa Ha
n3obpaxeHue yctaHasnueancs B cT. 176 NpaxaaHckoro Kogekca Pecnybnukn TagpxkuknctaH [4], B
KOTOpOM npoBoO3rnawianacb HeobXxoAMMOCTb MOSyYeHWss COrnmacust nvua Ha WUCnonb3oBaHWe
COBCTBEHHOrO M300paxeHusa npu ku3HW. B cniyyae xe cmeptn cybbekta MCNofnb3oBaTb €ro
n3obpaxeHne MOXHO Obifl0 TONbKO C coOrfacus HacrnegHWKoB. YCTaHoBreHnem nogobHoro
npaesuna obecneuynBanacb 6Gonee nonHas 3awmMTta npaBa Ha M3obpaxeHue nvua nocne ero
CMEepTN, HexXennm Mo HopMaM POCCUMCKOTO 3akoHodaTenbCTBa, MO0 Kpyr HacrnegHuWKoB C
paspelleHnss  KOTOPbIX  CTAHOBWUIIOCb  BO3MOXHbIM  MCMNOSIb30BaHUE  U300pakeHus  He
orpaHvynBanca TOSNbKO OeTbMW, CynpyromMm u pogutenamu. Mexagy Tem npu HeobxoommocTu
NCNONb30BaHNUsl  M300paeHWss  MOCPeAcTBOM  OnybnukoBaHWs,  BOCMPOU3BEOEHUS U
pacnpocTpaHeHnss n3obpasnTenbHOro npouseeneHns (kaptuHa, doTtorpadus, KMHOMUNIBM U
Opyrve) Kpyr nuu, garowmx corrnacue nocre CMepTy ynpaBoOMOYEHHOrO Nuua, cyxxancsa 4o AeTen u
nepexuBLLEro cynpyra.

419



C 1 wmona 2023 roga BcTynun B Ccwuiy HOBbIM [paxgaHckui kogekc Pecnybnukn
Tampkukmuctad [3], B HOpMax KOTOPOro 3Ha4uTesfbHO Oornbllee BHMMaHue yAeneHo MnpaBOBOW
pernameHTaumMm JIMYHbIX HEeWMYLLECTBEHHbIX npaB (CT.cT.225-254 K PT), 4to B ycnoBusax
COBpPEMEHHOro obuwectBa MMeEET BaXHOe 3HayeHune. B oTHoweHwn npaBa Ha m3o06pakeHune
coxpaHsieTcs gencteme obuero npaeBumna O HeEOOXOOMMOCTM MCMONb30BaHMS U300paxeHns
rpaxgaHvHa Tonbko ¢ ero cornacusd. OgHOBPEMEHHO KOHKPETU3NPOBaHbI Cry4aun MUCMoSib30BaHUS
n3obpaxeHus rpaxgaHvHa 6e3 ero cornacusi: 1) Npu OTKPbLITOM 3anNUCK Ha ynuue 1 NpocnekTax, Ha
cobpaHusx, MUTUHrax, KOHPEpPEHUNSX U OPYrMx MeponpusaTuax nybrMyHoro xapakrepa; 2) npu
nony4eHuMn nnaTtbl 3a NO3MpoBaHMe Ha oTorpadmum UnNu MHOM NpPou3BeAEeHUM UCKYCCTBa; 3) Ans
3anuncu B Lensax obecneveHns 6€3o0nacHOCTM B 30aHUSAX U MOMELLIEHMAX, MarasnmHax, oporax u Ha
WHbIX C YCroOBMEM, YTO MaTepuanbl 3anucu OyayT HEeAOCTYMHbl MHbIM fMUaM U O 3anucu
dmanyeckoe N1Lo M3 HaAMMUCKU UM UHbIM CNOocoboM Bbifo 06 9TOM OCBEOOMIIEHO.

CyLLeCcTBEHHO M3MeHMICs BONPOoC 00 MCNonb3oBaHMM U300paxeHus rpaxgaHnHa nocrne ero
cmeptu. C OQHOM CTOPOHbI, MPUMEHUTENBHO K NIOObIM NNYHBIM HEMMYLLECTBEHHbIM NpaBamM
onpegeneHo, YTo B Cny4vasix U B nopsiake, yCTaHOBMEHHbIMU 3aKOHOM OHW MOTYT OCYLLECTBAATLCA
N 3aWwmwaTbCs nocne CcMepTu rpaxaaHuHa ero 6nNn3kMMyM poACTBEHHUKaMK (poauTenu, cynpyri,
aetn, bpatbs M cecTpbl, Aepylwka, 6abywka n BHykM), a Takke APYrMMM YNOSTHOMOYEHHbLIMU
nvuamn. C gpyron CTOPOHbI, ANA TOro, YTobbl NPeaoCcTaBUTb BO3MOXHOCTb NULY OCYLLECTBNAATb
UNu 3awmuwaTte NIMYHOE HEMMYLLECTBEHHOE MpaBo MNocrie CMepTM ero HocuTens Heobxoaumo
onpefennTb HannymMe YCTaHOBMEHHbIX A5 3TOr0 3aKOHOM OCHOBaHW. Tak, Hanpumep, B cry4vae
pacnpocTpaHeHnss He4OCTOBEPHOM MHpOopMaL MM O M3MYECKOM NnLe NPaBo Ha OTBET, a TakkKe Ha
ONpPOBEPXXEHNE HEeAOCTOBEPHOW WMHGOPMaLMU OTHOCUTENbHO YMepLlero nuua, 3akpensneHo 3a
GNM3KMMKN POACTBEHHUKAMM U OPYrMMUK 3aMHTepecoBaHHbIMK nuuamn B nN.3 ¢T.231 K PT. Wnu no
n4 cr.236 MK PT B cnyyae cmepTun dusnyeckoro nuua 6nm3kve poacTBEHHUMKM uUnu gpyrve
YMOMHOMOYEHHbIE MM fMua, UMEKT MpaBO yyacTBOBaTb B MCCNEOOBaHMU MPUYUH CMEPTU U
BrpaBe O3HaKOMUTBLCH CO BCEMW COOTBETCTBYHOLUMMU SOKYMEHTaMmu, a Takke obxanosaTb B Cy[,
BblBOAbl OTHOCUTENbHO MPWUYMH CMepTu. B OoTHOWeHWn npaBa Ha M3obpaxeHne HeT MNpPsiIMOro
yKa3aHWsi B 3aKOHE OTHOCUMTENbHO HEeOBXOOMMOCTM MOMyYEHUst COrfacus HacnegHWKOB, Kak 3To
Obino paHee. lMonoxenne n. 4 cr1.1253 K PT 06 onpegeneHunm coctaBa HACNeACTBEHHOMO
UMyLLIECTBA MPU3HAET BO3MOXHOCTb OCYLLECTBIEHNA M 3alUUTbl NIMYHBLIX HEMaTepuarbHbIX Npas
HacrnegHUKamu, HO CHOBa-TakM B nopsgke, onpeneneHHom 3akoHoM. [lonyyaetcs, 4to npwu
OTCYTCTBUM TaKOro yKasaHUA HaCnegHUKM He CTaHOBATCS YNpPaBOMOYEHHbIMU CcybbekTamu.
CnepoBaternbHO, 3TO NIMYHOE MPaBO CMEPTbID €ro HOCUTENsA MpekpawaeTcsa M BO3MOXHOCTb
JarnbHenwero Ncnonb3oBaHmsa n3odpaxeHns ucknvaetcsa. OgHaKko € TOYKM 3pEHUST COBPEMEHHbIX
yCnoBui pa3sntusa obLiecTBa BpsiA N Takow NOAXOA OnpaBAaH.

Mcnonb3oBaHue n3obpaxeHue nocrne CMepT MOXeT cTaTb AOMYCTMMbIM NULWb TOrga, korga
Npu XM3HW COOTBETCTBYIOLLEE M30OpaKeHne ye WCMNOoNb30Bariocb NpW OTCYTCTBUM Corfacus
ynpaBOMOYEHHOrO Nnua (Mpy OTKPLITON 3anuUcK Ha ynuue 1 NpocnekTax, Ha cobpaHnax, MUTUHrax,
KOHgEepEeHUMSX U APYrnx MeponpusaTuax nyoGrvyHOro xapakrtepa; npu nonyyYeHuu nnatbl 3a
nosuposaHne Ha coTorpadum unm MHOM MNpom3BEdEHUN UCKyccTBa M Ap.). Ho B aTton cBssu
BO3HMKaeT BOMPOC O npeferiax Takoro Mcnonb3oBaHus. Hackomnbko AOMYyCTUMO MCMNONb3oBaHue
n3obpaxeHne M3BECTHOro nuua TpeTbMmu nuuammn? B 3apybexHbix npaBonopsgkax Bce 60nbLuyto
aKkTyanbHOCTb NpuobpeTaeT BONpPOC O NpaBe Ha NyGrMYHOCTb, coaepXKaHne KOTOPOro cocTasnseT
BO3MOXHOCTb KOHTPOSIMPOBaTb KOMMEpPYECKOE UCMONb30oBaHNne umeHu, obpasa n nogobus nocne
CMepTM M3BECTHOrO apTucTa, UCMOMHUTENS U UHOFO MONYNAPHOro rpaxaaHnHa. Tak, NPUHATLIN B
Huto-Mopke 3akoH npegycmaTtpuvBaeT HEOBXOAMMOCTb MOMydeHus cormacus: 1) HacneaHWKoB
yMepLUEen fIMYHOCTU, Ybe UMS, FONoC, NOANUCH, hoTorpadms Unm cXoacTBO MMEKT KOMMEPYECKYHO
LEHHOCTb HAa MOMEHT €ro WnNn ee CMepPTU, a Takke 2) HaCreaHWKOB yMEpLUEero WUCNosHMTens
KOTOpOEe perynsipHO 3aHMMarnoCb akKTePCKUM MacTepCTBOM, MEHWEM, TaHUaAMU WKW Urpon Ha
MYy3bIKarbHOM WUHCTPYMEHTE, YbM 0bpasbl He MOryT BbITb MCMOMNBb30BaHbI B LUMPPOBLIX Konusax [9].
OTu 3aKoHodaTeNbHbIE BapuaHTbl MOryT BbITh 06CYyKgaembl 451 NPUMEHEHUS U B HALLMX CTpaHax.

Takum obpasom, cregyeT npu3HaTb, YTO pernameHTauus npaBa Ha u3o0pakeHwe no
HOpMaMm POCCUMACKOrO M TaJPKMKCKOrO rpadkAaHCKOro 3akoHogaTeNnbCTBa He ABMNSETCA 4OCTaTOYHOM
n TpebyeT AanbHenwen 4opaboTKN U KOHKPEeTU3auuun.
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