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3APYBEKHBIN ONIBIT
OIIPEJIEJIEHUSI IPABOBOM ITPUPO/IbI SMEPUOHA

E.A. XoabipeBa, 1-p 10pH. HayK,

JIOLIEHT, ipodeccop kadeapsl TpaXk1aHCKOTo IpaBa
P.A. Mocuna, MarucTpanT

OI'BOY BO «Y nimypTekuii

TOCyJapCTBEHHBIA yHUBEpcUTeT» (T. VIKeBck)

AHHoTauus. M3ydeHbl pa3inyHble MOAXOAbl K ONPEAEICHUIO0 MPaBo-
BOI1 pupoabl sMOproHa. [TpoBeneH aHamN3 3apyOEKHOTO 3aKOHOIATEIIBCT-
Ba M CyIe0OHOH MPaKTHUKH IO paccMaTpruBaeMoMy Bompocy. [1o pesyiapraTtam
HCCIICIOBAHMS CIeJIaH BBIBOA O HEOOXOIUMOCTH CO3JaHUS IPHHIIUITHAIBHO
HOBOM MOJENM NPaBOBOrO PETyIUpPOBaHMSA, KOTOpas JOJDKHA YUUTHIBATh
ocoboe 1oJI0KeHne IMOpHOHa.
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KiioueBble ciioBa: >MOPHOH, BCIIOMOTaTENbHBIE PENPOXYKTHBHBIC
TEXHOJIOTUH, O0BEKT IpaBa, CYOBEKT IpaBa.

FOREIGN EXPERIENCE IN DETERMINING
THE LEGAL NATURE OF AN EMBRYO

E.A. Khodyreva,
R.A. Mosina

Abstract. The article examines various approaches to determining the
legal nature of the embryo. The analysis of foreign legislation and judicial
practice on the issue under consideration is carried out. According to the
results of the study, it was concluded that it is necessary to create a
fundamentally new model of legal regulation, which should take into
account the special position of the embryo.

Keywords: embryo, assisted reproductive technologies, object of law,
subject of law.

Bonpocbl npuMeHeHHsT U HUCIOJIB30BaHMS BCIIOMOraTEIbHBIX
PENpPOAYKTUBHBIX TeXHONOTH (nanee — BPT), B Tom uncie ompene-
JICHHsI IPaBOBOM MPHUPOJIBI IMOPHOHA, B HACTOSIIEE BPEMS SBIISTIOTCS
aKTyaJIbHBIMU JUISI MHOTHX CTpaH. 3aKoHOAaTenbcTBO Poccuiickoi
@denepany B 3TOH cdepe HE COAECPKUT JOCTATOYHBIX HPABOBBIX
HOPM, YTO BBI3BAHO MPEXKIE BCEIO OTCYTCTBUEM €IMHON TeopeThye-
CKOW KOHIICTIIIMYA OTHOCUTEIBHO IOPUINIECKOTO CTaTyca IMOPHUOHOB.
CoBpeMeHHBIE 3apyOeKHbIE HCCIEIOBAHUS TAKXKE JIEMOHCTPUPYIOT
pa3sHooOpa3ue TOYEK 3PEHHs] Ha ONpeleeHHE NMPaBOBOW MPUPOMBI
SMOpHOHA: OT MPU3HAHMS €TO MOJHONPABHBIM CYOBEKTOM TpaBa Ha-
paBHE C yXe pOXKJCHHBIMH JE€TbMH JIO YPaBHUBAHHS B KOHTEKCTE
HMMYIIECTBEHHBIX HOPM /10 00BEKTa ITPasKAAHCKUX MPAaBOOTHOLLICHHH.

Tak, HampuMep, «CHeNHUaNTbHOE MPABOBOE PETYIHPOBAHUE M-
OpuoHoB in vitro B benapycu 0a3upyeTcs Ha TO3UIUK, BOCIPHUHU-
Maromiei SMOPHOHBI in Vvitro B KauecTBe 00BEKTa MPAaBOOTHOLICHUH.
OO0 5TOM CBHAETENBCTBYIOT JIETaJbHOE ONpEeTieHne IMOPUOHa Ye-
pe3 CTaJMio Pa3BUTHS KUBOTO OPraHW3Ma, JIeTallU3alus Cypporat-
HOTO MaTEPHHCTBA, 3aKJII0YEHUE IOTOBOPOB XpaHEHHs SMOPHOHOB, a
TaKXKe HaJleJIeHUe NauueHTa(-0B) MPaBOMOYMSIMHU 10 ONPEAEICHUIO
cynb0bl HeBocTpeOoBaHHBIX AMOproHOB» [1. C. 354]. CormacHo
ct. 18 3akona PecyOmmku benmapyck «O BCroMoraTenbHBIX PETPO-
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IQYKTHBHBIX TeXHOJOTHIX» OT 7 siHBapst 2012 1. Ne 341-3 npu pas3so-
Jie WiIM NpU3HAHUM Opaka HeAEHCTBUTENILHBIM OBIBIIUM CyIpyram
3aMpelieHo HCIOIb30BaTh HEUCIOIb30BAHHBIE IIOJIOBBIE KJIETKH
JpyT Ipyra, IOJy4YeHHbIE B pe3yJIbTaTe MPUMEHEHHUsS BCIIOMOTaTeib-
HBIX PENpPOLYyKTUBHBIX TexHOsIoruil. Heucnonp3oBanHble SMOPHOHBI,
MOJIydECHHBIE B pe3yjbTaTe MPUMEHEHUS BCIIOMOIATENBHBIX PENpPO-
JOYKTUBHBIX TEXHOJIOTHUH, MOTYT OBITH HCIIOJB30BAHBI JAJIS yIydIlle-
HUSI 3TUX TEXHOJOI'MH, €CIM pa3BUTHE SMOPHOHOB HE MPEBBIIIAET
14 nueii, ¥ Npu YCIOBHM NMUCBMEHHOI'O COIJIaCHs NAlMEHTOB, YbU
MOJIOBBIE KJIETKH OBUTM WCIIOJIb30BaHbI AJS 00pa3oBaHUsi dMOpHO-
HOB [2]. Heckomnbko nHaue perieH Bompoc B cT. 21 3akoHa KeIpreis-
ckoit PecrryOmukm «O penmpoayKTHBHEIX MpaBax TpakIaH W TapaH-
TUAX uX peanusanum» ot 4 urong 2015 r. Ne 148, rne 3akpermsieHa
BO3MOXHOCTh CyNpyra (Cymnpyru), poauTesiei, pOAHBIX OpaTbeB H
cecTep HCIOJb30BaTh MOJIOBBIC KIETKH, HAXOAALINECS HAa XPaHESHUH,
B LIEJISIX BOCIIPOM3BOJCTBA IIOTOMCTBA JIMLIA B CIy4ae ero cMeptH [3].

Oobmen3BecTHBIM B Mupe cTaino aeno «llappuio npotus Ura-
JUM», B PaMKax KOTOPOrO BJIACTH TOCYNapCTBa-OTBETUMKA YTBEp-
KA1, YTO YeJIOBEUECKNUH SMOPHOH HEJb3s1 CUMTATh «BEILBIO» U YTO
B JIIOOOM Cilyyae TpUAaBaTh €My SKOHOMHYECKYIO LEHHOCTh HEJO0-
nyctumo. Takxke EBpOIeldCKUil IEHTp MpaBa U CIPABEIJIMBOCTH YT-
BEp>KAaj, YTO SMOPHOHOB HEJB3SI CUNTATh «BELIAMU» U, COOTBETCT-
BEHHO, UX YMBIIIJIEHHOE YHUYTOXXeHHE Hepomyctumo. Kpome Toro,
OH OTMEYaJl, YTO MOHATHIO HMYIIECTBAa CBOMCTBEHHA SKOHOMHYECKAs
KOHHOTALIUS, a B CIIydae C 4eJIOBEYECKUMH IMOPHOHAMH €€ CIICAYeT
HUCKJII0YaTh [4].

Anabama crana MepBbIM aMEPHKaHCKHAM IITATOM, TJe IMOpHO-
HOB NpHUPaBHIM K AeTaM. B mepuon ¢ 2013 mo 2016 rox Tpu napsl
00paTHIIUCh B LEHTP PENpPOLyKTHUBHOW MEAMLMHBI B ropoje Mobu,
4YTOOBI 3aBECTH JIeTel ¢ momoiisio nporeaypbl D9KO. Onu cornacu-
JIUCh Ha XPaHEHWE OCTaBIIMXCS 3MOPHOHOB B TEUCHHE OIPEEIICH-
HOTO NEepuoJa BPEMEHH, MOCJIe Yero OHMU JOJDKHBI ObUTH OBITH YTH-
JIN3UPOBAHBI.

B 2020 romy B momemieHuH, TA€ XpPaHWIACH dMOPHOHEI, TPO-
W30ILeNI MHUMACHT: MalUeHT YPOHHJ MPOOHMPKH ¢ 3MOpuoHamu. B
pe3yibTaTe CeMbH OOpaTHIMCh B CyJ IIPOTHB KIMHUKH, TpeOys BO3-
MEIIEHHUsI MOPaJbHOTO yIep0a, MOCKONbKY OHM CUYWTAIH, YTO WX
«IeT» OBUIN YOHTHI.
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Hcrier yTBepKIany, 9TO 3aKOH MPOTHB abOPTOB, KOTOPHIN B
Anabame 3ampereH Ha JOOOM CpOKE, JTOJDKEH TNPHUMEHSTHCS HE
TOJIBKO K TeM CIy4asiM, KOra SMOPHOH HAaXOAWUTCS B MaTKe, HO H K
SMOpHOHAM, XPAHSIIAMCS B METUILIMHCKUX YUPEKICHHSIX.

Cyn mepBoi MHCTaHIIMM BCTajl Ha CTOPOHY KIMHHUKH, OTMETUB,
YTO MCTILBI, COITIAIIAsCh HA XpaHEHHE SMOPHOHOB B TE€UYEHHUE OIpe-
JeTICHHOTO MepUoJia, CaMH OBUIM TOTOBBI WX YTWJIM3UPOBATH MO HC-
Te4eHUH 3Toro cpoka. OnHako BepxoBHBIN Cya mITaTa BEIHEC APYTOE
pelieHue, MoCYUTaB, YTo 3aKOH 00 yOHHCTBE HECOBEPILIEHHOIETHUX
pacmpocTpaHsIeTcsl «Ha BCEX HEPOXKACHHBIX JIeTeil BHE 3aBUCHMOCTH
OT UX MECTOTOJIOKEHUS [5].

OpHako CyLecTBYIOT NPOTUBHUKH JAHHOW MO3UIMH, KOTOPBIC
yKa3bIBAIOT, YTO SMOPHOH HE 00JagaeT pa3BUTBHIM CO3HAHUEM M Ca-
MOCO3HAHHEM, YTO CUMTAETCS BaXKHBIM AaCIEKTOM JJIsl MPU3HAHUS
CyOBEKTOM ITpaBa.

B Hunepnangax oOLienpuHATO MHEHHE, YTO SIMOPUOH HE SIBIIS-
eTcs HU CyObeKkToM, HH 00bekToM mpaBa. B cr. 1:2 I'paxknanckoro
Koxekca HupepnannoB 3akpeIuieHO MpaBHIIO, YTO PEOEHOK, KOTO-
pBIM OepeMeHHa KEHIIKMHA, CUUTACTCS YXKE POIUBIINMCS, €CIH TOTO
TpeOyIoT ee MHTEepechl. Ecin peOeHOK He pOIUTCS )KUBBIM, TO TAKOTO
yBaXK€HHsI BooOIIe HUKor/Aa He OyzaeT. Takum 00pa3om, Kak TOJBKO
YeJIOBEK POXKIAETCS, OH BCTYNACT B IOPHIMYECKOE COOOIIECTBO KaK
HOCUTENb CYyOBbEKTUBHBIX TpaB. HujepinaHabl 3asBUIIM, YTO TIOHSTHE
YyeJloBeKa MOHMMAETCS KaK YesIOBEeUEeCKOe CYIIECTBO, KOTOPOE YKe
poauiocs [6].

B BenukoOpuranuu perynupoBanue B cepe BPT B HacTosmee
BpEMSI OCYIIECTBIISAETCS 3aKOHOM 00 OIUIOAOTBOPEHHH U 3MOPHOIIO-
run yenoseka 2008 roma, KOTOpBI BHEC 3HAYUTEIBHBIE MTOTPABKH B
aHanoru4ubli 3akoH 1990 rona. B oTBeT Ha mompaBKy K 3TOMY 3a-
KOHOIIPOEKTY, HAIpaBJICHHYIO Ha Pa3biACHEHHE MPABOBOTO CTaTyca
YEJIOBEUECKOT0 3MOpHOHA, OBIBIINN JIOPI-KAHIIEP 3asgBIIL: «OM-
OpHOH He SBJIIETCS IBWXKMMBIM HMyIIecTBOM. JKHBOE uesoBeueckoe
CYIIECTBO HE SIBISACTCSI JBM)KUMBIM HMYIIECTBOM M HE SBISETCS
JUYHOCTBIO B OOBIYHOM CMBICTIE CJIOBA. HempaBWIIbHO TBITATHCS
JaTh ONpeAEICHUE YeJIOBEUYECKOMY 3MOPHOHY B TEPMUHAX YCTOSB-
LIMXCSI FOPUANYECKUX OTPENEIeHU, KOTOpbIE SBHO HENPUMEHHUMBI K
yenoBedeckuM 3MOpuoHam. [louemy SMOpPHOH JIOJKEH OBITH TeM
win uabiM? [louemy 3TO He MOXKET OBITh MPOCTO SMOPUOH?» [7].
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VYike 3TUX NPUMEPOB JTOCTATOYHO VIS TOTO, YTOOBI IPOJIEMOH-
CTPHPOBATh OTCYTCTBUE €AMHOTO MHEHHS II0 BOIIPOCY OTIPEICTICHUS
MPaBOBOH MPHUPOJIBI IMOPUOHA.

OnHO3HAYHO, YTO SMOPHOH HE MOXET PacCMaTpPHUBATBHCS Kak
OOBIYHBINA OOBEKT TIpaBa COOCTBEHHOCTH, YTO OOYCIIOBIHBAETCSA €r0
MMOTEHIMAIBHON CIIOCOOHOCTHIO CTATh YeIIOBEKOM. /[0 MOMeHTa CBO-
€ro poXKJCHUSI SMOPHOH HE MOXKET PacCMaTpUBATHCS U B KauecTBE
cyObeKTa TpaBa, HA/ICTICHHOTO NpaBaMH, OOS3aHHOCTAMH, CIIOCOO-
HOCTBIO HECTH OTBETCTBEHHOCTh. «TONBKO TpH3HAHWE >MOpHOHA
00BEKTOM MpaBa 0cOOOTO poja MO3BOJIUT OOOCHOBAaTH HEOOXOIH-
MOCTh YCTAHOBJICHHUS CHENUAIBLHOTO MPAaBOBOTO PEXUMa C OIpeie-
JICHUEM BO3MOXXHOCTH YHUUYTOXKEHHS IO 3asBJICHUIO 00JIa1aTesl W
mocje CMEPTH OAHOTO U3 CYNPYroB, IPUMEHEHUS] HOPM O XpaHECHUH
u np. [Ipencrapnsiercs HEOOXOAUMBIM YCTaHOBUTH MPE3YMITLIUIO CO-
TJIachsl Ha UCTIONBh30BaHUE OMoMaTeprana (AMOPHOHA) TIOCIIE CMEPTH
OJTHOTO W3 CYNPYTOB IO KEJAHUIO JAPYroro. 3asiBUTh O HECOTIACHH
CYIpYT MOT OBl TIPH HU3HH, OTPA3UB CBOE BOJICU3BSBICHHE B JIOTO-
BOpE WM MHOM MUChMEHHOM AokymeHTe» [8. C. 334]. Takum obpa-
30M, HEOOXOIMMO CO3/1aTh IPHHIMITHATIGHO HOBYIO MOJIENb PETYIIH-
poBaHUs, KOTOpasi OyeT yYUThIBaTh 0co00e MoJ0KeHHue YMOPHOHA U
OCHOBBIBATBHCA HA MPUHIHUIIAX YBAKCHUSA K UCJIOBEYECKOMY NJOCTOUH-
CTBy W HEIOIYIIEHHS KOMMEpIHAIU3alUN W IKCILTyaTalld M-
OpHOHOB.
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