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OcobenHocTu noaxozna I. B. ManbiieBa
K IIpobjieMaTyKe reHesuca rpaBa

A.A. IENTAIUH !

Annorauusi. CTaThsl IOBECTBYET O B3IVISJAX BbIAAIOIIETOCS POCCUIICKOTO MPABOBEa
I.B. MasbiieBa Ha Ipo6eMbl HOPMATUBHOTO PEryIMpOBaHus B TIePBOGBITHOM OOLIECTBE,
BO3HMKHOBEHMSI [IPABOBOTO PETY/ISITOPA M SBOJIOLMM MOCIEIHEr0 0 MOMEHTA TOSIBJIeHMSI
MHCTUTYTa rocynapcrsa. Ha ocHOBe aHanmusa psiia paboT YUeHOro 110 PUANIECKOil aH-
TPOIIONIOT MY TT0Ka3aHO, YTO OH yBSI3bIBaJl TeHe3MC IIpaBa C S0XO0Ji MaIeonTa, C MosIBiIe-
HUEM B COLIMYME 3aUaTKOB OPTraHM3alMy OBIECTBEHHBIX OTHOILIEHWIT Yepe3 HOPMATHB-
Hble MeXaHM3MblI TIpaB 1 00sI3aHHOCTE, 0OMEHHBIX U PaclpeeNUTeNbHbIX CTaH/IapTOB,
MOOIPEHNI 1 HAKA3aHWii, CTUMYJIOB M 3alIPETOB.

Features of G.V. Maltsev’s approach to the problems
of the genesis of law

A.A. SHEPTALIN

Abstract. The article tells about the views of the outstanding Russian jurist G. V. Maltsev
on the problems of regulatory regulation in primitive society, the emergence of a legal
regulator and the evolution of the latter until the emergence of the institution of the state.
Based on the analysis of a number of works by a scientist in legal anthropology, it is shown
that he linked the genesis of law with the Paleolithic era, with the emergence in society
of the rudiments of the organization of public relations through normative mechanisms
of rights and obligations, exchange and distribution standards, rewards and punishments,
incentives and prohibitions.

HayuHblif MaciiTab JMYHOCTM YleHa-KoppecloHaeHTa PAH, mOK-
TOpa IPUAMYECKNX HaykK, rmpodeccopa I.B. MasbiieBa 1 3HaUeHMeE
€ro JesiITeJIbHOCTY B Pa3BUTUM OTeUeCTBEHHO IOpUANYECKOI HayKu
TTOMCTVHE HEBO3MOKHO IepeolleHNTb. [eHHanuit BacunbeBuy, Oymy-
YU TIPU3HAHHBIM aBTOPUTETOM B chepax KOHCTUTYIIMOHHOTO TTpaBa
Y TEOPUM TOCYAAPCTBA U MPaBa, B CBOEM TBOPUYECTBE BbIIIE JaJIEKO
3a mpenesbl COGCTBEHHO I0PUIMUECKUX OTpacieil, 3aTPOHYB CMeK-

1 JoueHT Kadeapbl TEOPUN 1 UCTOPUY FOCYIAPCTBA U TpaBa ®TBOY BO «Vi-

MYPTCKI# rocyIapCcTBeHHbI YHUBEPCUTET» (T. VIXKeBCK), KaHOUAAT MCTO-
pUYECKUX HayK, JOIEHT.
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LIEHHOCTHBIE OCHOBAHUS POCCUMCKO¥ MPABOBOM KYJIbTYPBL

Hble ob6jacTy puIocodum, COLMOIOTUN, TTIOIUTOIOIMA U I0PUINYE-
CKOJi aHTPOTIONIOTUM.

[TocnepHMit 13 YIOMSIHYTBIX aCIIEKTOB €T0 HAyYHbIX U3bICKaHUI
TMOJTyUYMJI HECKOJIbKO MeHblIllee OCBellleHMe B POCCUICKOI MUCTO-
puorpaduu, mexxay tem I.B. MasbiieB, 6e3ycJIOBHO, ObIJI OIHOI
U3 KJIIOUEBBIX GUTYP B POCCUICKON IOPUIMUECKOI aHTPOIOIOTUN
1990-2000-x rr., 0 UeM CBUAETEIbCTBYET €r0 BeJIMKOJIEITHAsI MOHO-
rpacdus «MecTb ¥ BO3Me3[ye B IPeBHEM ITPaBe», a TAKKe PSIT, MHBIX
ITyOMMKALNIA, TTOYUYUBIINX IUPOKNI Pe30HAHC B HAYYHOM CO00-
mecTBe’. YUeHbIi aKTUBHO MCIOAb30BaJI MEXIVCIUIIVMHAPHBIN
MOAXO0M, MMPUMEHSI TaK Ha3biBaeMblii meToa, MopraHa — JHresib-
ca ¥ OMMpAaJICs B TEOPETUYECKUX pa3paboTKax Ha JaHHbIe STHOJIO-
TMM Y aHTPOTOJIOTUM, UTO ellle CPaBHUTEIbHO HeJaBHO BbI3bIBAJIO
CKercuc MHOTUX IpaBoBenoB2. HecoMHeHHOe BANUSHME IOpUaNUe-
CKOJi aHTPOTIONIOTUM ITPOCIEKUBAETCS U B APYTUX paboTax, CBSI3aH-
HBIX C IIpo6ieMaMy IPaBONOHMMAHMSI, HPABCTBEHHbBIX 1 COLIMAJIb-
HbIX OCHOBaHMI ITpaBa, a Tak’)ke OCHOBHBIX 3TAIlOB €ro CTAHOBJIEHUSI
U pa3BUTUS®.

BaxxHoe mecTo B HayuHOM Hacieguu I.B. ManbiieBa 3aHMMAKOT
pa3auyHble acIleKThl reHe3yca MHCTUTYTA MpaBa, IMTOCKOIbKY OHU
OBLIM Y TIPOJOJIKAIOT OCTABAThCS OMHMMMY U3 HaMeHee U3yUeHHBIX
B OTeUeCTBEHHO} HayKe TeOpuM rocymapcTBa M npasa. Bo MHO-

1 Cm.: Mansyes I.B. OuepK Teopuy 06bIY9ast ¥ OGLIYHOTO IIpaBa // OGBIYHOE
npaBo B Poccum: ipo6i1eMbl TEOPUM, UCTOPUM U NPAKTUKU. POCTOB-Ha-
Oony, 1999. C. 7-94; Manvyes I'.B. II9Tb IEKIUI O IPOUCXOXIEHUN U paH-
Hux opmax mmpaBa u rocygapcra. M.: PATC, 2000; Mansyes I'. B. MecTb
” BO3Mes3aue B ApeBHeM IipaBe. M.: HOPMA-IH®PA-M, 2012; MaJb-
yes I'. B. KynbTypHble Tpagunumu npasa. M.: HOPMA-MH®PA-M, 2013.

CMm.: IIlenmanuH A.A. O IPMMEHMMOCTY 3THOJOTMYECKUX MaTepuaaoB
IIpYl peKOHCTPYKIY TeHe3yca IIpaBa ¥ rocygapcrsa // BecTHUK YIMypT-
cKkoro yHuBepcureta. Cepusi: DKOHOMUKA 1 npaso. 2016. T. 26. Beim. 2.
C. 137-143.

CM.: Mansyes I'.B. TlToHuMaHue mnpasa. Ilogxonabl 1 mmpobseMsbl. M.: IIpo-
MmerTeii, 1999; Mansyes I. B. HpaBCTBeHHbIe OCHOBaHUS mpaBa. M.: Hop-
Ma, 2008; Manvyes I'. B. OuepKu UCTOpPUM paHHEro Ipasa U rocygapcrsa.
M.: 3n-Bo PAT'C, 2010; Manvwyes I'. B. CoutanbHble OCHOBaHUA IIpaBa. M.:
HOPMA-VH®PA-M, 2011.

52



PA3EN 1. HEHHOCTHOE U3MEPEHUE PA3BUTUS ITPABA U TOCYIAPCTBA

TOM 3TO CBSI3aHO C TPOJOJKUTEIbHBIM JOMUHUPOBAHNEM B OTeve-
CTBEHHOI IOPUCTIPYAEHIIMY B COBETCKUI Mepuoy, psiia KBa3uMapk-
CUCTCKUX JOTM, a TaKKe TOCIOACTBOBABILETO ONpefeneHns MMpasa,
KOTOpOe, 1o cjioBaM Ipocdeccopa I.B. MasnbiieBa, «C JIETKOW PyKu
BpIIIMHCKOTO» BOLIJIO B HAYYHbBIN 060POT, CTAB TUMMYHBIM (op-
MaJbHbBIM OIpeJieJieHMeM B IyXe I0PUAUKO-TIO3UTUBUCTCKOM Tpaau-
LMK, OTpaskaBllelil HOPMaTUBUCTCKUI TTOAXOL, K TIpaBy? . MHOro et
crycTst mocie pacnaga CCCP u 0TX0Ha OT MapKCUCTCKO-TEHMHCKOM
meTomosnoruu I. B. ManbiieB Mpomosikai B CBOMX paboTax yKa3biBaTh
Ha HeJIOCTaTKM 3TaTU3Ma ¥ HOpMaTUBU3Ma, KOHCTPYKTUBHO MTPU3bI-
Bas «IIPEeOA0JIeTh yCTapeBllee MPaBOIIOHMMaHUe» 2.

KoHcTpykTus npodeccopa MasblieBa 6bIT OCHOBAH He Ha ampu-
OpHBIX (P1I0COPCKO-YMO3PUTENbHBIX apryMeHTaX, Kak y ero OIl-
MMOHEHTOB-ITO3UTUBUCTOB, & Ha OOIIMPHBIX SMIIUPUUECKUX JAHHBIX
I0pUANYECKOli aHTPOIIONOT UM, KOTOPbIe TTO3BOJISIIOT IPUBOAUTD Mac-
CY KOHKPETHBIX TIPMMEpPOB U3 XKU3HU CUHIIOIUTEHBIX (COBpEeMeH-
HBIX) TIEPBOOBITHBIX IJIEMEH, HAXOASIIIVIXCST Ha CTAIUM Pa3jIosKeHUs
POIOBOTO OOIIECTBA, MMYIIECTBEHHO-COLMATbHOI AubdepeHIa-
LIMU M Havasia MoJIUTOoreHe3a, Ha KOTOPOi BIlepBbIe SIBCTBEHHO MPO-
SIBJISIIOTCSI IPU3HAKY 3apOXKIAIONIerocsi MHCTUTYTA MpaBa.

B aToM oTHOIIEHMHM, TIOXKAITYi1, Haubolee TTOKasaTeibHa pabora
I.B. ManbueBa «IIgTb €K1t 0 TPOUCKXOXKIEHUM U paHHUX HopMax
1paBa ¥ rocygapcTBar, KOTopas BllevaT/sieT akaJeMUIecKuM yPOB-
HeM 3HaHUS McTopuorpadum mo Teopun Mpapa, PUIUUECKOI aH-
TPOIIOJIOTUY U ITHOJIOTUH, B TOM UMCJIe Ha aHTJIUIICKOM, HeMelKOM
¥ GpaHIly3cKOM si3bikaxX. OGCTOSATENbHBI aHAIN3 KaK Kiaccuye-
CKMX, TaK ¥ COBPEMEHHBIX paboT OCYIeCTB/EH 31eCh B JUAEeKTHYe-
CKOM e[IMHCTBE apTyMeHTOB U KOHTPapryMeHTOB, C I0OKa30M JOCTO-
MHCTB U HeJJOCTaTKOB KaXk/01 13 MPUBOAMUMBIX KOHIEILIUIA U TOUueK
3peHus pa3IMYHbIX UccaenoBaTesneii. [logkymnaeT MaHepa BeleHUsI
Hay4YHOI AUCKyccuun, ocyuiectsiasemori I. B. MasibLieBbIM, KOTOPBIIA,
MIPUBO/ST OYeBMIHbIe (PAKThl, He HABSI3bIBAET UYUTATENSIM TUIIOTE-
3y O CyIeCTBOBaHUM APEBHUX JOTOCYAAPCTBEHHBIX (HOpM IpaBa,
HO TIpelyIpeskIaeT, YTO «Te, KTO PelIuTeNbHO ee OTBeprawrT <...>,

1 Manwyes I'.B. TlouuMaHKe npasa. [loaxonsl 1 npo6aemsl. C. 16.
2 Tawm xe.
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LIEHHOCTHBIE OCHOBAHUS POCCUMCKO¥ MPABOBOM KYJIbTYPBL

MTPOBOLIMPYIOT TTOCTAHOBKY HOBBIX MTP06ieM, Ha KOTOPbIE HEJIErko
OTBETUTH» .

B camom o61em Bue nipenctasiaenus I. B. ManbiieBa o reHesuce

IMIpaBa MO>XHO BbIPpa3NUTb B CJIEOYIOMIMX Te3ncax:

54

1. VIHCTUTYT MpaBa CyILIeCTBEHHO JpeBHee MHCTUTYTA rocymap-

CTBa.
B smoxy maseonnTa B 4eJIOBEUECKOM OOIIECTBe MpaBy Mpe[-
1IeCTBOBaJIa CMHKpPETUYEeCKasl CUCTeMa COLMAaIbHBIX HOPM.
IIpumeuvatenbHo, uTO I.B. Manbies, npu3HaBas Hajlu4ue Ta-
KOI1 OTIPaBOBOI CUCTEMbI, TaK U He MPUHSJI HA BOOPY>KeHUe
npenjoxkeHHsbIl B 1979 r. A.W. TlepminiieMm TepMUH «MOHOHOD-
Ma»2, TSDKeJIO TIPVKUBABIIUIACS B COBETCKO HayKe, HO TOBOJIb-
HO IIMPOKO PaCHpPOCTPAHMUBIINIICS B TIOCTCOBETCKOI UCTOPUO-
rpadun mocie 1995 r. ¢ momaun C. C. AymekceeBa®.

I. B. Masib1ieB (B oT/imume OT 6ojiee paclpoCTPaHEeHHOTO MHe-
HUS*) TOSIBJIEHME TIpaBa He YBI3bIBAI C HEOJUTUUYECKON pe-
BOJIIOIMEI U TIEPEeX00M K MPOMU3BOASIIEMY XO0351CTBY. Oue-
BUAHO, UCTOKM TIpaBa OH BUAENT B OXOTHUYBMX OOIIMHAX
TO3HEro MajieonTa U Me30JMTa, MOCKOAbKY MPaBOBOe MoBe-
JleHle, TI0 eT0 MHEHMUIO, SIBJISIETCSI apXeTUIIOM YeJI0BeueCckoro
TTOBEJIeHNSI, BCETIa MPUCYTCTBYIONIMM TaM, «...TIe HeoOXoauma
XOTs1 6bI MMHMMaJIbHAst OpraHu3aIys 06IIeCTBeHHbIX OTHOIIIe-
HUIT Yepe3 HOPMAaTUBHbIE MeXaHMU3MBbI ITPaB 1 00SI3aHHOCTEN,
OOMEHHBIX U pachpefenuTeNbHbIX CTAHIAPTOB, MOOUPEHNIA
¥ HaKa3aHUii, CTUMYJIOB U 3aTIPETOB»°.

[TpaBo 6a3upyeTcsl B MEPBYI0 OYepeb Ha aBTOPUTETE TOTe-
CTapHBIX CTPYKTYP, 06GIamaIoX O6UIeNPU3HAHHBIM MCKITIO-

Manvyes I'.B. II9Tb 1eKLMI O IPOMCXOXIEHUM ¥ paHHUX popMax Ipasa
u rocygapcrsa. C. 80.

ITepwuy A. H. TIpo6seMbl HOpMaTUBHOV 3THOTrpadum // VicciemoBaHUS
o o6ueit saTHorpadum. M.: Hayka, 1979. C. 214.

Anexcees C.C. Teopus npasa. M.: Bek, 1995. C. 46-438.

CM. Hanp.: BeHzepog A.B. 3HaueHVle apXeojloruy 1 STHOrpaduy Iis 10pu-
Au4deckoii Hayku // CoBeTCKOe rocyAapcTBo 1 nmpaBo. 1983. N2 3. C. 28-36.

Manvyes I'. B. TIITh JIeKIIUI i O IPOUCXOXKAEHUN U paHHUX QopMax ITpaBa
u rocygapctsa. C. 80.



PA3EN 1. HEHHOCTHOE U3MEPEHUE PA3BUTUS ITPABA U TOCYIAPCTBA

YNTEIbHBIM MPAaBOM-IIPUBMIETMEN TIPUMEHEHUS CaHKIUIA,
npuyeM He 006s13aTesibHO (U3MUECKUX. BONbIIMHCTBO Tpa-
BOBbIX HOPM M3HAuaJIbHO He OPMEHTMPOBAaHbI HAa BO3MOX-
HOCTb MPUHYXIEHNSI, OHM HeCcyT B ce6e OopraHM3aIlMOHHO-
YIOpsILOYMBAOLMIT CMBICT . [IpUHYKAeHMe U C1iia BTOPDUYHBI,
TTOCKOJIbKY BOCTPe6OBaHbI He MOCTOSTHHO, a JIMIIh B KpaiftHUX
CTydasix.

5. JIpeBHMe MpaBOBble HOPMbI ITepeaBaaiCh U3 MOKOJeHUS B T10-
KojieHue B ¢hopMe 06bIuasi, HOPMAaTUBHOCTb KOTOPOTO ITPOSIB-
JISJIach B M3BECTHOJ BO BCEX TPAOUIIMOHHBIX 061IecTBax Gop-
MyJIe O TOM, UTO «TaK JOJIKHO ObITh, IOTOMY UTO Tak ObLIO
paHblie».

6. Ilo mepe yCOXKHEeHMSI COLMANbHOM OpraHm3alum KOHKpeTHbIe
06bIYay CTaJIY OTHOCUTHCSI K PasHBIM COLIMATbHBIM CHCTEMaM
(ceMbst, OGIIVHA, TIJIEMs, COI03 TVIEMEH) M He KaKIblii 00bIuaii
CUMTAJICS TAKOBBIM B JIPYTMX PETYISTOPHBIX CUCTEMax, 3aya-
CTY10 TepeKPbIBABIINX APYT APYyTa U AeiiCTBOBABLIMX Ha OTpe-
JeJIeHHOM IPOCTPAaHCTBE OLHOBPEMEHHO.

7. W3 o6b1yaeB GopMMUpPOBaAIOCh OOBIYHOE IIPABO, KOTOPOE B I1e-
pHMo[, pacnaga mepBoOBITHOTO O6IIECTBAa CTAJIO BasKHBIM (hak-
TOPOM TIOJIUTO- U TOCYyJapCTBOTeHe3a.

8. [IpaBo OTHIOIb HEe MOJIOXe MOpaiM, OHO (GOPMMPOBAIOCH
U Pa3sBUBAJIOCh HE3aBUCUMO, HO B TECHOM B3aMMOJENCTBUU
C penurneii, MOpayibIo ¥ MOJIMTUKO, Pa3pbIB MEXAY KOTOPbIMU
ObUI ryOUTENIeH AJIS TIPaBa, MOPAIN M OCOGEHHO 1 TTOTTUTUKIA.

9. OO6bIYHOE MTPaBO COCTABMJIO HA HAYAJIbHOM 3Tare OCHOBY aBTO-
PU3UPOBAHHOI TOCymapcTBOM (OPMBI ITpaBa — 3aKOHA. 3aKOH
He 3aMeHWI ¥ He OTMEHWIT 0ObIYHOE ITPaB0, KOTOPOE «Ha IPOo-
TSDKEHUM BCeJ 4ei0BeueCcKOol MCTOPUM MTPOA0/DKAI0 Hempe-
PBIBHO CYIIIECTBOBATh U, KaK M3BECTHO, EMICTBYEeT HA CBOEM
MeCTe M B Hallli THU»2.

1 Manwyes I'. B. HpaBcTBeHHbIe OCHOBaHMS Ipasa. C. 131-132.

2 Manvyes I.B. TISTh M€Kl 0 IPOUCXOXKIEHNM M paHHUX dopMax IpaBa
u rocygapcrsa. C. 82.
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IlaHHbIe Te3UChl CHOPMYIMPOBAHBI ITPEUMYIIECTBEHHO HA OCHO-
Be pa6otsl I. B. MasnbiieBa 2000 r. [Towtemyooiye ero myoamMkaum
He TOJIbKO He TIpeTepIeny Cepbe3HbIX M3MeHeHUI [0 pacCMaTpuBa-
eMoi1 TIpobieMaTyKe, HO U CTaJIM CBOETO pojia pa3BepHYThIM 060C-
HOBaHMEM BbICKAa3aHHbIX paHee MPeIioI0KeHNI.

Kak MbI BUAMM, B3I/ISIAbI BBIAAIOIIETOCS YUEHOTO MO BOIIPOCY
MpaBoOreHe3a JOBOIbHO CYIIeCTBEHHO OTAMYAIOTCSI He TOBKO OT A0-
MMUHMPYIOILIETO CEeTOAHS B POCCUIICKOI MPaBOBOI HayKe HOPMAaTU-
BM3Ma, HO U OT PasiMYHBIX Bapualuii COLIMONIOTUUECKOTO U UHBIX
1oaxo/10B. COOTBETCTBYIONYI0 KaPTUHY MOKHO HAO/I0AATh M OTHO-
CUTEIbHO MHBIX TEOPETUYECKMX aCIIeKTOB, BKIOUAsT COOGCTBEHHYIO
medbuuuuyio mmpasa I. B. ManbieBa. Bce 3To B COBOKYITHOCTM [1aeT
ocHoBaHMe nogaepxkatb Te3uc C. A. Komaposa o Tom, uto I'. B. Masb-
LIeBy MO PSIAYy BaXKHEMIINX KPUTepUeB yIalIoCh JOCTUUb eIMHCTBA
dbop™mbl, cyTH U UIeu MpaBa U CO31aTh OPUTMHAIBHYIO MHCTPYMEH-
TaJbHYI0 TEOPUIO IpaBa’.

1 Komapos C.A. T.B. ManblieB 0 cofiepskaTe/lbHOli XapaKTepUCTHKe IpaBa //
IOpuguueckast Mbicab. 2015. N2 3 (89). C. 30.
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