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B 3JIEKTPOHHON (opMe, B COOTBETCTBHHM C rnasoit 3.1 3akoHa mpH pasMeiweHHH
3aKa30B Ha BCE BUIBI TOBAPOB, paboT, YCIIyT, npeaycMoTperHsie Ilepeunem.

3aKa3uHKaM M YYaCTHHKaM TOproB HeoOGX0IUMMO KaK MOXHO GbICTpee OCBO-
UTh JIEKTPOHHBIE TOPTH, TaK KaK JaHHas GopMa CTaHOBMTCA OCHOBHOM TIpH pas-
MEILUEHHH 3aKa30B JJIA TOCYAapPCTBEHHBIX U MyHHIHTANIBHBIX HY K.

Ipumeyanns

1. @eaepanbhbiii 3ak0H 0T 21.07.2005 Ne 94-03 «O pasmenieHHH 3aKa30B Ha NOCTaBKY
TOBAPOB, BbHITONHEHHE paboT, OKasaHWe YCIAYr Ul TOCYAApCTBEHHBIX W MYHMIMIIAIBHBIX
HYXKI».

2.TIlocranosnenne Ilpapurenscrsa Poccuiickoit ®enepaum or 15 mas 2007 r. Ne 292
«O6 yraepxnenuu [onoxenwst 0 BeaeHun peecrpa HeAOGPOCOBECTHEIX TTOCTABIMKOB H O Tpe-
60BaHMAX K TEXHOJNOIMHYECKUM, MPOrPaMMHBIM, JUHIBUCTHYECKHM, NPABOBBIM M OpPraHU3aLy-
OHHBIM CPEACTBaM ofecrieueH s BEAEHHSA peecTpa HeA06POCOBECTHBIX TOCTABUIHKOBY.

3.INocranosnenue Ipasuremscrea PO or 20.02.2006 Ne 94 «O denepansHOM oprane
HCTIONIHHTENILHOH BAACTH, YIIOTHOMOYCHHOM Ha OCYWIECTBICHHE KOHTPOJA B cepe pasmele-
HM 338Ka30B Ha NMOCTABKH TOBAPOB, BHINOJIHEHHE paboT, okasaHue ycIyr s deaepaibHbIX ro-
CYJApCTBEHHBIX HYMKI».

IMonsiTHe H NPH3HAKH NPOH3BOJIA

B. H. Aumonoe
(2. Hocesck)

Toops 0 npown3pone, HeoOXOAMMO OTMETUTH, YTO NpodieMa NPOU3RoNa B
CBETE NPOM3BOANMEBIX MpeobpasoBanuil B obuiecTBe npuodperaer ocoboe 3Haye-
Hue. JIes10 B TOM, YTO MBI, XapaKTepu3ys Ty WM WHYIO CHTYAUMIO HiH ABJICHHE, B
OJIHOM Cllydae 0603Ha4aeM ero kak «Oecnpenen», a B APYroM KaK «npoH3Bo».

B coBpeMEHHBIX IOPHAMYECKHX CNOBApAX, MOxaltyi, He HalTh Gonee My
MEHEeEC BPA3yMHTENLHOTO TOJKOBaHHA JTHX NOHATMH. B TOnkoBOM cnoBape
B. Jlans noHATHE NpOM3BOJIAa TPAKTYETCA KK «CBOA BOJIA, AoOpas Bonas, ceoGona
BBIGOpA U IEHCTBHSA, XOTEHHS, OTCYTCTBHA NPHHYKAEH!H» [1].

Uro e Kacaertcs MOHATHA «Oecnpesien», TO OHO, CKOPEE BCEro, BO3HHKAO B
pe3ylibTaTe OOLUEHMS MEXAY aAMHHUCTpalved UCNpaBUTENIbHOTO YUPEXKICHUS U
J¥LAMH, OTCBIBAIOLIMMH HakasaHue. B OTAEABHBIX CIydYadx B pe3ylbTaTe TaKoro
o01LIeHHs MOTYT HOMMPATHCS BCe ZOMYCTHMBIE HOPMBI MOPATH U NpaBa OOHOM M3
CTOpOH. Ml Toraa B MOHMMAaHMK TIOCTPAAABLIMX OT TAKOro OOLIEHHS C HHMH 3TO
ecTb NpospaeHue Gecnpenena. Mel BpaBe yTBepxaTh, YTO 3TO NOHATHE Xapak-
TEPHO HMEHHO [l 3THX KAaTEropHii JIWL OTHOLIEHHIA.

ITposBnenne xe NPoM3BoIa BO BCe MCTOPHHECKHE TIEPHOIBI Pa3BUTHA HENOo-
BEYECTBA HAHOCHIO CYILECTBEHHBIA Bpel rOCYJapCTBEHHBIM M OOMIECTBEHHBIM
unrepecam. Tak, [InatoH no stomy noBomy nuvcan: «5 Buky Onuskyro rubens
3TOTO rOCYHApCTBa, TAE 33aKOH HE MMEET CHITbl U HaxXoauTed Noj useH-nubo Bna-
cThio. TaM ke, /i 3aKOH — BIaApIKa Ha/l NIPaBHUTENSMH, a OHH ero palst, 1 ycMmar-
PMBAIO CMaCeHHE rocyJapcTsa M Bce Osiara, Kakue TOIbKO MOTYT AapoBaTh rocy-
ZIapcTBoM Gorm» [2].
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CxonHoe MHEHHE TO ITOMY BOMPOCY BeicKaszaHo Apucroreniem: «Tam, rae
OTCYTCTBYET BJIACTb 3aKOHA, HET MecTa H (Kakoi-nGo) GopMe rocynapcTBeHHOro
¢Tpos. 3aKOH JOJ/KEH BIAcTBOBATH Haa BceMu» [3]. '

BuMecTe ¢ TeM UPOU3BON B QTHOMICHUAX — 3TC NPABORAS KATErOpUs, ¥ onpe-
JIEJIEHHE €ro CYIHOCTH H COJAEPXKAHHA MO3BONIUT HaM OIPEeAeHUTh €ro IMpaBoBOi
CMBIC]T M 3HaYEHUE NPY OLIEHKE TeX WM MHBIX BO3ZHWKAIOWIMX OTHOIIEHUH B 00-
1ECTBE.

Bnionxe noHATHO, 4TO MPOMU3BON B NMPABONPHMEHUTENBHON MpaKTHKE, KaK
€O CTOPOHBI OPraHOB TOCYNAPCTRA, TAaK ¥ CO CTOPOHBI NONKHOCTHBIX JIML, BHICTY-
MAOUINX OT UIMEHH IOCYapCTBa, NPOSBUBLLIMICA B ITPABONPUMEHUTENBHON Npak-
THKe, Beuér 3a cobol HeOGnaronpuaTHeie NOCAEACTBUA IS (PU3HUECKUX U IS
ropugnaeckux aut. KpoMe Toro, nomyckaemsiii B MOAOOHBIX CUTYaUMsX TIPOH3-
BOJI, 6€3yCNOBHO, HAHOCUT ONpeAenéHHBI yepl rocyaapcTBeHHbIM H 06IEecT-
BEHHbIM HHTEPECAaM, H B MTEPBYIO OYepeih CKIaAbiBAIOILMMCH OTHOLIEHUSM MEXIY
JIUYHOCTBIO U TOCY AaPCTBOM.

TIprunHel NOABIEHUA MIPOU3BOJIA MOrYT OBITH CaMbIMHM PA3TUYHBIMH. DTO
MOXET OBITh HEMPABHUIBHOE YACHEHHE CMBICIAa U COREPXAaHHA TOi UH HHOH HOp-
Mbi NpaBa. D70 MOXeET ObiTh YMBINLIEHHOE UCKAXKeHHe € CMbicha B YrOoAy Tem
WJIH UHBIM UHTEpecaMm.

Hccnenys NoHATHE M CYLIHOCTh MPOU3BO.1A, HEOOXOAMMO OTBETUTL, B NEp-
BYIO 0uepelb, Ha BOMPOC O TOM, YTO TaKOE NPOU3BOJI. '

Mzl BopaBe YTBEPKAAThb, YTO MPOM3BOJ BO3MOXKEH IPU HAIMYHMHM CIIELYHO-
LIMX YCIOBHIA:

~ BO-TIEPBBIX, AOMKHA OBITE HapylleHa paBoBas HOPMa WM IPpyIna HOpM,
€ MOMOILUBIO KOTOPEIX PETYIHUPYETCS TO HIIH HHOE 0OLLEeCTBEHHOE OTHOLICHHE;

— BO-BTOpBIX, JOTIKHA OBITh BBICTYNAIOIIAS OT UMEHH I'OCYZapCTBA OPTaHt-
3aiud 6o crnelHarTbHO YIOIHOMOUEHHOE HOJHDKHOCTHOE JIMLO, B YBIO0 KOMIETEeH-
1O BXOAWT NpPaBO Ha peanu3aumio Toi uim MHOM IPYNIbl HOPM, PETYINPYIOMINX
061IECTBEHHbIE OTHOIEHYA,

— B-TPETHHX, AOJHKHO ObITh YIIOJIHOMOYEHHOE Ha TO JOMKHOCTHOE MO, Ha
KOTOpOe, COrJIaCHO MpHUKa3y O pacnpenesiennn obs3aHHOCTEH, BO3/oKeHa 00s-
3aHHOCTD {IPUHATHA PEILEHHH C NPUMEHEHHEM HOPM I[IPABa, IPU3BAHHBIX PeryJsi-
pOBaTh TO HJIH HHOE OOLLECTBEHHOE OTHOIIEHHE,;

— B-ueTBEPTHIX, MPHHATHE YITOJHOMOYEHHBIM Ha TO JODKHOCTHBIM JIMLIOM
peieHus OT UMEHU FOCyAapCTBa, BOMpPEKH TpeOOBAHUAM, 3aKPENJIEHHBIM B Npa-
BOBBIX HOpMaX, PErYIUPYIOIMX 3TH 00IIEeCTBEHHbIE OTHOLIEHHS.

Uccnemys CMBICT U COAEp)KAHNE HA3BAHHBIX YCa0BuUi, HeoOX0oAUMO OoTMe-
THTB, YTO AAS PECyJTUPOBAHHA BO3HUKAIOWMX OOIIECTBEHHBIX OTHOLIEHUHR NOMK-
Ha ObITb NparoBas HOpMa WM CPYNNa NPaBOBBIX HOPM, YCTAHABIMBAIOWAs Npe-
ZieSTbl I03BONIEHHOTO TTOBEAEHMS, TIpHYEM B HOPMAX JODKHBI OBITh 4ETKO onpene-
JIeHbl rpaHMLbl JO3BOJIEHHOTO noBeaeHns. Hopma npaBa cityXuT oHUHAIBHEIM
MepHIIOM uéﬁcmytomeﬁ cBOOOBI, YKA3aTEIEM I'PAHHUIL IO/HKHOTO H BOIMOMNKHOTO
nopeneHus. IlpaBoBas HOpMa, MAM TpyNNa MpaBoOBbIX HOPM, €CTb HOPUAMYECKH
npu3HaHHas ceob0/a, BEIpOXKEHHad TOCylapCTBOM B BMIE 3aKOHOB M MHBIX HOp-
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MaTUBHBIX aKTOB. [IpaBOBble HOPMBI ONpPENENsIOT IPaHHULbBI MOCTYNKOB JIHOIEH,
Mepy, paMKH, 00BEM HX BO3MOXKHOIO B AOJDKHOTO noBexeHHA. C NOMOLIbIO HOpM
npapa CyOBEKTHl, Yy4acTBYIOWIME B OOHIECTBEHHBIX OTHOIUEHHMSIX, OKa3bIBAIOTCA
NOoJ, IOpPUCAMKLIMEN rocyAapcTBa, KOTOpoe, B CBOIO Ouepesb, B HHTepecax ero o6-
IIeCTBa 3afpelaeT WK paspellaeT onpeaenéHHsie NeHCTBUA.

T'oBOps © BTOPOM YCIOBHH, MBI BIpaBe YTBEPXKIAATh, YTO C OMOIIEI 1paBa
perynupyeTcs BeCh DPOLECC YIPaBsiIeHHA. 3IeCh MMEETCA B BHAY OnpelencHue
cTaryca CyObeKTOB M 06beKTOB yrpaBieHHA. ODOCHOBaHHOCTD ONpeAeieHNs Tipa-
BOBOTO ITOJIOXKEHHA YIPABIEHYECKOTO 3BEHA JOIDKHA COUYETATHCS C TOYHOCTBIO YC-
TAHOBJEHNA LeNell NeATeNEHOCTH OpraHM3aluM, COOEPXAHUA PErynupoBaHHs
BO3HUKAMOUIMX OOIIECTBEHHBIX OTHOWIEHHH, B KOTOpPbIE OHH BCTYNaOT. M B 3TOM
Cly4ae MpaBO NMPU3BAHO ONpENENSATh ONTHMAIbHLIH NMPaBOBOM peXHM, Hanpas-
JICHHBI HA BRINOAHEHNS YIIPEABICHUSCKOrO PELICHU.

B cnydae, ecnn npasoBas COCTaBNAIOWIAsA YNPaBAEHHUS HAXOAUTCA HE Ha
JOIKHOM YPOBHe, CHikaeTcs 3)deKTHBHOCTD AeSTeNBHOCTH OPraHH3allU M o-
SBACTCA BO3MOXKHOCTH K MposBricHuAM nipomssona. C yuérom 3toro Gonbinoe
3HaUCHHE MMeeT YIOpAAOuUEeHUE MPaBoOBOro MoJoxeHus opraxa. Heobxommmo,
«IIPOEKTHPYS» OPraH yNpaBjleHUs, YETKO ¥ SCHO CTaBUTh NEpell HUM 3a1au, Ofl-
peaensTs (PyHKUMM, KOMIIETEHLMIO, CTPYKTYPY M IITaThl. Taioke HeoOX0MMMO Bbi-
paborarh TpeboBaHKA K KapOBOMY COCTaBY, OMpeAeanTs GOPMBI M METOAb Jef-
TeJIBHOCTH OpraHH3alyy.

-ToBopa O TpeTbeM YC/IOBHH, MBI BIIPABE YTBEPXKAATh, YTO KPYr HeHCTBHI
JOJDKHOCTHBIX JIMLL AO/KEeH OBITE 4ETKO OnpexenéH HOpMaMH T1paBa, Tie JOHKHLI
ObITh NpENyCMOTPEHBl MpaBa, OOA3aHHOCTH M OTBETCTBEHHOCTH JOHKHOCTHHIX
JILL 32 IPHHATHE W HEMPUHATHE UMK pelueHnit. C 3Toil Hetbio Ha NPEeANPUATHAX,
B YUPSKACHUAX H OPraHm3aLiiaX HeoOXOIUMO UMETH pa3lebl B yCTaBaX OpraHu-
3alvi, MpeayCMaTpPUBAIOMINX BO3MOXKHOCTD NPUHATHS 00OCHOBAHHBIX HAa HOpMaX
npapa pelleHuH. JToMy He B MaIOH CTeleHH AOMKHBI criocobeTBOBaTH paspabo-
TaHHbIe H YTBEpXIEHHBIE ¢ COONMIONEHHEM HOPM NpaBa [O/DKHOCTHBIE MHCTPYK-
LHH.

H, HakoHel, 4eTBEPTHIM YCIOBHEM, BCIEACTBUE YEr0 U MMEeT MeCTo Mpo-
H3BOJI, ABMACTCA NPHHATHE YNOJHOMOUCHHBIM JIHUOM PELICHHUA OT MMEHH rocy-
JapcTBa BOIpeKu TpeGoBaHWAM, 3aKperiEHHBIM B NPABOBBIX HOpMaXx.

IMox npaBoM MB!I MOHHMAaeM cHCTEMY 0O1e00A3aTeNnbHBIX, POPMABHO Of-
PenenéHHBIX HOPM, BBIPAXKAIOLIMX Mepy CBOOOAB! 4YeNoBeKa, MPUHATHIX MM CaHK-
IMOHUPOBAHHBIX FOCYJapCTBOM M OXPAHAEMBIX UM OT HapylieHuit. B npase ot-
PaxaloTCA ¥ BBIpXAIOTCA NOTPEOHOCTH, MHTEPECH!, e 0OWECT A, COMManbHBIX
TpYTi U OPraHu3anmi.

IIpaBa, KOTOPLIMH pacTionaraeT KakAbld yenosek JUO0 IOPHAKIECKOE JIHLIO,
HE NPOM3BOJIEHEI, OHM OTMEPEHBI U ONPENENieHbl B COOTBETCTBHH C ASHCTBYIOILM-
MH HOpMaMH. 3HaHUE HCTIONB3yeMbIX NMPAaBHN objerdaer AOJKHOCTHOMY JIMILY
BEIOOP BEPHOrG PELICHUA OTHOCHTENBHO TOTO, KAK eMY CJIENYEeT NOCTYIUTh B TOH
WM MHOHM BO3HMKUIEH CHUTyaund. B 3TOM Cilyqae HOpMBI NpaBa crexyer OueHH-
BaTh Kak HEOOXOAMMBIH «pbidary, ¢ HOMOLLBIO KOTOporo obecneynBaercs CBoGO-
Ba 4eNoBeKa, a TaloKe NpeoaoseBaeTcs Npou3Roa 1 Gecnipenen.
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Kpome toro, cneunduuecknit Mpu3HaK npasa — ero 06eCneUeHHOCTh rocy-
[apCTBOM, KOTOpas MpOSBIIAETCA B ClelylolieM. Bo-nepshix, rocyaapcrso obec-
HeuMBAeT 3alMTy CyOBEKTHBHOTO NIpapa M NpecliefyeT Leib NPUHYAUTH NpaBo-
HApYWIMTENS K HCTIONHEHMIO BO3IONEHHOH Ha Hero oOR3aHHOCTA B MHTEpeCaX Io-
CTpafaBllei CTOPOHBI, BO-BTOPbIX, B ONPEAENEHHBIX 3aKOHOM CITy4asX BHHOBHBII
MPHUBJIEKAETCS K FIOPUAMYECKOH OTBETCTBEHHOCTH H, B 338BUCHMOCTH OT THKECTH
COBEPIIEHHOTO, NOABEPracTCA HaKa3aHWio. B 3ToM ciyuae nposiBnenue rocynap-
CTBEHHOTO TIPUHY>XAEHHS — 3TO (AKTOp, MO3BOJSIOWIMN 4ETKO OnpenesuTh, rie
npaso, a rie 0613aHHOCTh, T. €. chepy cBOOOAR B MPUHATHH PElUeHUH U eé rpa-
nu. Poiib rocynapcTBa M NpaBa COCTOMT B TOM, YTO C NOMOILUBIO T'OCYXApCT-
BEHHOT'O NPHHYXXISHHUS YCTaHABIMBAETCS IpaHULia Mex Iy cBoOOROI U He ¢BoGo-
1o¥ 1, KaK pe3ynbTat, OpMHPYETCs HNOHATUE NPOM3BONIA.

TloaToMy ueTBEPTOE ycnoBWE B HauleM Cliyuae SABJSETCA KIHOUEBBIM MO-
MEHTOM B MOHHMAHWH CYILHOCTH M COAEPKaHHSA MPOU3BOJIA.

Taknm 06pa3oM, NPOU3BOJ ITO €CTh NPHHATHE PELICHNS YIOJHOMOUYEHHBI-
MM Ha TO JMLIAMH, BOTIDEKH TpeDOBaHHAM HOPM IIpaBa, YCTaHOBJIEHHBIMH OPraHa-
MH rOCyapCTBa, 10 CBOEMY YCMOTPEHMUIO, JIMO0 M0 YCMOTPEHHUIO HHBIX KL, THOO
B YrORY ONpelcnEHHBIM, KOHKPETHBIM 0OCTOATENILCTBAM, @ TakKe B CHIly Hempa-
BHJIBHOT'O TPEJCTABACHHA O CMbICITE U COREPIAHUH TOH HIIH MHOH HOPMBI NpaBa.

Ipumeuanus )

1. Hany B. Tonkoseiii croBapb »HBOro Belukopycckoro sseika. M.: «Opaiiry», 2007,
T.3.C. 486.

2. ITnaron. Cou. T. 3. Y.2. M.: 10pun. mut., 1972. C. 188.

3. Apucrotens. [loantrka. M., 1911. C.165.

OﬁcTOﬂTEJ'lbc’TBa, NOAJICKALIHRE YCTAHOBACHNIO
Mo YroJIOBHLIM Ja¢j1aM B OTHOIEHUH npecrapesbix Jul

K. I'. Boiuxosa (2. Hoicesck)
M. A. Hlonyoea (2. Capanyn)

O6cTOATENABCTBA, NOAIEKALIME JOKA3BIBAHHIO MO YIONOBHOMY Aeny (Mme-
HyeMbie B JIUTEparype HpenMeTOM AO0Ka3bIBAHHA), MPEACTABIAIOT coboit Te dax-
THYeCKHe OOCTOATENbCTBA, KOTOpble HEOOXOJHMO YCTaHOBHMTH A paspelueHus
Aena 1o CymecTsy.

[Mepeuyenb 06CTOATENBCTR, NOATENKALIUX JOKA3BIBAHMIO, faH B CcT. 73 VIIK
P® [1]. O1n obcTosTeNBCTBA OOYCIOBIEHBl HA3HAYCHHEM YTrOJIOBHOIO CyIONpO-
u3soactea [2].

IpenBaputensHOe paccnienoBaHUE AOMKHO OBITH MPOBENEHO HCHEPMBI-
BAIOLIE M BCECTOPOHHE, OHO HATpPaBIeHO Ha TO, YTOOBI MOJHOCTHIO PACKDLITH Hpe-
CTyNJeHHE, BbIABUTE ¥ U3OOIMUMTE BCEX YYACTHMKOB NPECTYIUICHHA, co0paTh U
NPOBEPMTH BCE HYXHbBIE IO JIeNly AOKa3aTeNbCTBa, MPHBECTH B ACHOCThL BCe 06-
CTOSTENbCTBA ela, OrPalNTh HEBUHOBHBIX JIOJEH 0T HeoOOCHOBaHHOTO OOBUHE-
Hus [3].
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