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MPOUECCYANbHbIA NOPAOK SATIEPKARHA OCYMIERHBIX,
JNOCTHO VKNOHAHIIMXCH OT OTGIBAHMA HAKASAHHS,
HE CBAAHHOID € NHWENMEM CBOBO[bI

J1.B. JloxxkuHa,
cm. npenodasamens Kapedpsi y20/108H020 npasa
U KpUMUHOA02UU YOMYPMCKO20 20CyHUBERCUMEMA

B VIIK P®, kax yxe GbI10 yKa3aHo BhIlIe, HE PETIAMEHTHPOBAH TOPSIIOK
3a0epXKAHNS OCY>XXIEHHBIX, JTOCTHO YKIIOHSIIOIMXCS OT OTOBIBAHMS HAKA3A-
HUSsL, He CB3AHHOTO C MHIIeHUeM ¢Bo00Ib!, Merob30Bath MOpsaoK 3a1epka-
Hust, yeranosneHHbi .12 YITK P, nipencraisiercst He COBCEM IPaBMIb~
HbiM. TTosaraem, Yo 3a/IepKaHue OCYKICHHBIX JOLKHO UMETh HEKOTOPEIE 0CO~
GeHHOCTH. BO-11epBbIX, TS IPHUHATHS DEIIEHHS O 3aIEPXKAHNY OCYKAEHHOro
JIOJDKHO UMETH MECTO YC/IOBUE B BUIE YCTAHOBIEHHOTO (DaKTa 3/I0CTHOro YKo~
HeHMsT OT OTORIBAHMS HakasaHus. JanHbnt dakr fomkeH ObITh MOATBEPKICH
OGBSIBICHUEM B PO3BICK OCYKICHHOT 0. 331EDXATH OCY)XIEHHOT0, OO bABISHHO-
O B PO3BICK, MOXHO TOJBKO B TOM CY4ae, €CIIH BEIHECEHO COOTBETCTRYIOILES
TIOCTAHOBJIEHHE, KOTOPOE NEPESIAHO IS UCITONHEHHSI B OPTAHB! BHYTPEHHUX G

Ha y4eTe pashiCKMBAEMBIX COCTOSIT CKPHIBIIHECS JIULA, MATEPHATIH B
OTHOIIEHWH KOTOPBIX MTePeJaHbl B aTIIIAPaThi YTOJIOBHOTO PO3BICKA B CBA3H ¢
TEM, YTO [IePBOHAYANIBHBIE PO3EICKHBIE NeCTBHA, TIPOBOANBIUMECS MHCIEK-
LEeH, K ycriexy He IpuBenu’,

KpoMe ycIoBUS LIS MPUHATHS PELISHUS O 3aAepXaAHUU JOJDKHO ObITh
OCHOBaHME B BUE NPEACTABICHUS, HAMIPABICHHOTO B CYA, 00 UBMCHEHUHU
BUa HAKA3AHUS B CBSI3H CO 3JIOCTHEIM OT HErO YKIOHEeHUEM, laHHoe Npes-
CTaBJIEHUE TOMXHO ObITh HAMPABICHO B OPraHbl BHYTPEHHMX I/ BMECTE C
MOCTaHOBEHUEM 00 0OBSIBIIEHNH B PO3LICK 0OBMHsIeMoro. Hanuuve faHHo-
T [IPENCTABACHUS TOLTBEPXKAAET 3AKOHHOCTE 1 0G0CHOBAHHOCTE IIPUHSITO-
ro pemeHus 06 oOBIBISHIH OCYXKIEHHOTI'O B PO3KICK.

B ciyyae 00HAPYKEHMS OCYKIESHHOTO OH JOMKEeH ObITh 3aIEPXKAH, O YeM
B CYA MOJKHO GBLITh HE3aMEIMTE/bHO HAIIPABJIEHO YBEAOMJISHHE O €10 3a-
ZepskaHHH, YBEIOMISHWE O 33JIEDKaHMH IOJDKHO GbITh HANPaBJICHO U B OpraH,
KOTODBIH OOBABUI OCYXISHHOTO B PO3LICK, YUPEXAeHUE U OpraH rocynap-
CTBA, MCITONHSIIONIN I YTOJTOBHBIE HAKA3AHUSL, TIPY OBBSIBICHUY OCYXAECHHO-
TO B PO3bICK He U30HMPaET B OTHOIIEHWW HETO Mepy npeceyeHns. B cBs3K ¢
YeM BOZHHKAET BOMPOC O TOM, KaK JOJIKEH TIOCTYIMI COTPYAHUK OpraHa
BHYTPEHHUX AN, OOHADYXHBIINH CKPBIBIIETOCSI OCYKIEHHOTO,

Ber 113 YITK PecniyGnuky Benapych onpenenieH NpoueccyanbHbl it [10-
PSIOK 33JIepXKaHMs YKA3aHHOM Kateropuy aull, B coorBercteuum ¢ v, 1 1 3
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yKasaHHoI ctatby: «1. Cyn BBIHOCHT IOCTAHOBJIEHHE (OTIpEIeNeHuE) O 3a-
HepPXKAHMHM OCYXIEHHOTO 10 paspellieHra BOrpoca 00 OTMEHE YCIOBHOTO He-
NIPUMEHEHMS HAKA3AHHUS, OTCPOYKM UCITONHEHHST HAKa3aHUs WK YCJIOBHO-
JIOCPOYHOro 0cBOBOXeH s OT OTORIBAHUA HAKA3aHWsI, €CITH YTIOMHOMOYEH-
HBIM Ha TO OPraHOM BHECEHO IPECTABIEHME U NIPEACTABIEHB] MATEPUADI,
M3 KOTOPHIX CENyeT, YTO OCYXIESHHBIM He BBEITIONHSIOTCS YCTAHOBIIEHHbIE
JUISL HETO CyJIOM O6g3aHHOCTH Y MHBIE YCIIOBUSL, YKa3aHHbIe B CT. ¢T. 77,78 u
93 VronosHoro kogekca Pecnyomuxu Benapycs. ... 3. Cyn Hanpasiger no-
CTaHOBHEHHKE (OTIpefieNieHHe) 0 3aAePXKaHMU OCYKIEHHOTO JJT5T MCTTOHEHUSI
oprany nosHanus, O6 UCTIONHEHWH TOCTAHOBNEHUS (OTIPEIEICHUS) O 3a1ep-
KaHUM OpraH, ero UCTIOTHUBIIUI, HEMEJIEHHO YBEIOMJISIET CyI» 2.

IMonaraeM, 4ro KaHHAA CXeMa 3aEPXAHUS OCYXAECHHOTO HECKONLKO
CIIOXHA. B JaHHOM CITyyae cyl, BEIHECS TIOCTAHORBIICHHE O 33A6PXAHUH 0CYX-
IEHHOTr0, BLICKA3LIBAET CBOE MHEHHE 110 TIOBOAY €T0 IOBEISH U, ITPaKTHYeC-
K4 He BRICTYLIAB ero 00bsicHeHWH. TlojaraeM, YTO UCITONB30OBAHUE CXEMBI
safepXaHus Lenecoobpa3Ho B TOM BUIE, KOTOPBIN ycTanoBaeH i1 12 YITK
P, Ho ¢ yueToM crieliiHKH Cy&hekTa, B OTHOILIEHU I KOTOPOTO OHO JOMIK-
HO OBITb IIPUMEHEHO.

B oTHOWENNY OCYXIEHHOTO, 3JI0CTHO YKJIOHSIIOLIETOCH OT OTOBIBAHMSA
Haka3aHM4 B e mtpada, obs3aTeNEHBIX paboT, HCTIPABUTENBHBIX paboT
WY OTPAHMYEHHS CBODOIRI IIPH OOLSBIEHMM €I'0 B PO3LICK U 00pallleHUH B
CYA C MPEICTABNCHHUEM 0 3aMEeHE HEOTORITON YaCTH HAKA3aHH S, TOJIKHO ObITh
BBIHECEHO MOCTAHOBJIEHUE 0 3aAePXaHUH OCYKIEHHOTrO B Ciiydae ero obHa-
pyXeHHust Ha cpok J10 48 yacoB. OpraH, MCTIONXHSIOWIHH PO3BICK OCYXKIEHHO-
ro Ha OCHOBAaHUM YKA3aHHOTO TIOCTAHOBJCHMS, TIPH OGHAPYKECHUY MECTa
HAXOXACHUS OCYXISHHOTO AOJIKCH IIPUHATE ORHO U3 IBYX pellieHwit: nbo
33EPXATH EI0 B IOpAAKE NpeanaraeMoi Hamu ct. 91! YIIK P®, o ero 3agep-
KaHWy coobIMTb OPTaHy, OOBABHBILEMY B PO3BICK OCYXIEHHOTO, JUG0 10~
CTABUTH €TI0 B yKa3aHHBINA OpraH,

Borpoc ¢ BOZMOXHOCTY NPUHATHS OXHOI'O U3 IBYX YKa3aHHBIX pelle-
HUii JOMKeH ObITh pelieH B 3aBUCUMOCTH OT BPEMEHH U CUTYALMH, TIPH KO-
TOpO# OLIIO YCTAHORIEHO MECTOHAXOXIEHHE OCYXEHHOTO. B cnyuae, eciu
OH OELT OGHAPYXXEH B HOUHOE BPEMSI, B BBIXOIHOM MY ITPa3IHUYHEINA JeHb, B
ZpPYroM ropoLe WM paiioHe, HelecooGpasHo 3aepXaTh OCYKAEHHOI0 HA CPOK
no 48 yacos. B cnyuae, eciu ocyxkaeHHBIN 6UT 0GHAPYXEH B pafodee BpeMsl,
LENEeco06pasHo AOCTABUTE €r0 B TOT OPTaH, KOTOPBIH 6BI1 MHUIIHATOPOM
0O'BSIBJICHUS €T0 B PO3BICK.

B navHOM ciyuae 3amep)aHue OCYKIEHHOTO HOJXEH OCYLUECTBISITh
OpraH, BeJaloLIUit UCTIOJTHEHHEM HaKa3aHus. Bo-1epBLIX, OH CMOXET He-
MTOCPEACTBEHHO A0 33AEPXAHUS MTONYYUTh OOBSICHEHUE OT OCYKISCHHOTO B
CBSI3H C €I'0 3JIOCTHLIM YKIIOHEHHUEM OT oTbhIBaH K HaxKaszaHWs, KOTOpoe 1o~
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BAEKJI0 OOBSIBJIEHUE €70 B PO3BICK. BO-BTOPBIX, [TPH HEODBXOLMMOCTH OH CMO-
XET NPUHATh PEIIEHHE 08 OTKa3e B NPOLIECCYAILHOM 3aNePXaHUM JULA,
KOTOpOE 65U10 OOBIBIEHO B PO3BICK. B~TpeTrx, y Hero 6yaeT BO3MOXKHOCTE
HE3aMELTHUTEIBHO TPOBEPUTD 3asIBAEHHOE OCYXIEHHbIM aTiGH.

[TonaraeM, 4TO B YKa3aHHOM CJly4ae MpW NPUHATHY PELIEHUs O 3a1ep-
KAHWM JIMLIA CPOK 3a/IePXaHHA JOIKEH HCUMCIATHCA C MOMEHTA ero haKkTy-
4EeCKOTO 331EPXKAHMSI COTPYIHUKAMH, UCTIONHSIOIIMMH po3bicK. Bpemst (ak-
THYECKOTO 3aA6PXKAHHMS AOIKHO ObITh YKA3aHO B PAITOPTE COTPYAHHKA [ipH
riepenaye OCyKIECHHOrO OpraHy, HCOAHSIOWEMY Hakas3aHus, Mut ucxonnum
13 TOTO, YTO OTPAHHUIEHUE CBOOOLB! OCYXKAEHHOrO B YKA3aHHOM Ciyuae UMe-
€T MECTO C MOMEHTa ero (paKTH4ecKoro sagepxanus. OXHaKo B I06OM City-
yae HeoBXoOUMO OYAET BBISICHUTb O0CTOSITEILCTBA, B CBA3Y C KOTOPHIMU OH
ckpuiBaics. Jlyqwe, eciu 3710 Oy4eT caenaHo, o BO3MOXKXHOCTH, KO IPHHA-
TUSI PELLISHUST O €r0 3aaepXaHuu. Eciu ocyXmeHHbI He GyIeT 3anepXKaH Ha
48 yacoBs, To HaKT ero LOCTABNCHMS B OPTaH, UCIOIHAIOIHI HAKaA3aH1e, HEe
IOJIXEH PacCMATPMBATLCS KaK NpOUECcyaNbHoe 3agepxasne. B naHHoMm
clyyae HeoOXOMMMO DACCMATPHBATE PEATHBALIMIO OTIEPATHBHO-PO3BLICKHOM
JEATENBHOCTY W BLITIOMHEHMS TOPYYEHHUS T10 PO3LICKY JIHLA.

TpH 3a5iepXaHHH OCYXIASHHOTO JOAXEH ObITh COCTABIEH POTAKOI 34-
JEpPXaHHA, B KOTOPOM HeOGXOAMMO YKa3aTh Ha BPEMST M MECTO 3aepXKAHNS
OCYXIEHHOTO, JIMLIO, KOTOPOE ero 3a0ePXalio, OCHOBAHHSA JUif 3aNEPKAHHMS,
B nporokoiie no/xkHa OBITE OTMETKA O HATTPABIEHUN YBEIOMICHUS OPTaHy,
KOTOPBIH OOBABUII OCYXASHHOT'O B pO3LICK, U B CYI.

Ipu 3agepRaHUU HECOBEPIIEHHONETHETO OCYXKAEHHOTO, 0GBIBAEHHOTO
B PO3LICK B CBA3H CO 3JIOCTHBIM YKJIOHEHHMEM OT OTOBIBAHHMS HAKA3AHUS, HE
CBA3AHHOTO C JIMIICHHUEM CBODOMRI, HOJIXKHEI ObITh YBEIOMIICHEI €10 POANTE-
JU IM60 3aKOHHbIE MpefcTaBurenid. [pH 3aaepKaHul OCyKIEHHOTO eMy
JNOJXHO OHITE PABACHEHO NIPABO HA BO3MOXHOE yYacTHe 3aliMTHHKA, [Ipu
3TOM, ECJIH OCYXAEHHBIH 3a9BUJ XOJATANCTBO O NPHIJIAEHUH 3aLIMTHHKA,
TO OHO BOIKHO GBITH YAOBAETBOPEHO. ‘

ITpaBo Ha nMpUrnalleHye 3alMTHUKA BHITEKAET M3 NPaBa Ha Iopuauyec-
kyio oMok, O.[0. CaBnu orMevaer: «Ilox mpaBoM Ha IOPUAKMHECKYIO TO-
MOILb B YTOJIOBHOM MIPOLIECCE CISAYET TOHUMATE 06ECTIedeHHOE FOCYAAPCTBOM
[IPABO HA TOJYYeHME KBATH(ULIHPOBAHHOM TOMOIIM, KOTOPYIO JOJIKHEI OKa-
3bIBATh JIMIIL CTIGUHANBHO YIIOAHOMOYEHHbBIE CyOBEKTR (aXBOKATHI), OCY-
IECTBISIOUME HA TPOPECCHOHANBHOR OCHOBE 31Ty NPaB i 3aKOHHbIX
WHTEPECOB rPaXaH, a TAKXE UX [IPEACTABUTENLCTBO TIPY NPOU3BOACTBE T10
MATEPUAJIAM U YTOTIOBHOMY JEIy» 3.

IMTockonbKy Npr 3aePXKAHIM OCYKISHHOTO IOJKEH PELIaThes BOMPOC 0
3aMeHe HeoTOLITON YacTH HaKa3aHHs Ha 6osiee CTpOroe, TO OCYXACHHBI N0~
KEH UMETh 0€3YC/I0BHOE ITPABO 3aALMTHTL CBOW HHTEPECH] MTOCPEACTBOM 33~
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IIMTHHKA. YHacTHe 3aIMTHHKA JODKEH 0DeCcNeqnTh TOT OpraH, KOTOpPhIi
pelaer BOIPOC O €ro 3alepXaHuy, THB0 KOTOphIH ofpaTuics ¢ xoaaTaii-
CTBOM 0 3aMeHe HeOTOLITOM YACTH HAKA3AHHSL.

B cnyuae, eciy npy IpoBepKe 00BACHEHUH OCYKIEHHOr0 O IMPUYHHAX
HEBBIITOJIHEHUS HA3HAYEHHOTO My HakasaHus OYIeT YCTAHOBNEHO, YTo y
HETO He MMEJIOCh KeaHUs YKIOHSTLCS OT OTORBaHUs HAKA3AHMS, & Oblm
HE 3aBHCSALLKE OT HETO IIPUYHHBI, 110 KOTOPBIM OH HE BBIITOAHSJ BO3JIOXKEH-
HBIX Ha HETO OTPAHMYEHNH, TO COTPYAHNK 0praHa, UCIIOHAOLIENO HaKasa-
HH{e, MOXET OTKA3aThCS OT 3aJepXaHus b0 NPUHATD pelieHHe ob ocBo-
GoXIeHN M 3a18PXXKAHHOTO OCYXIEHHOT0. B 3TOM Cny4ae OH BBIHOCHT 110CTa-
HOBJIEHHE 06 0CBOOOKIEeHUH OCYXIeHHOr0. [TonaraeM, YTo JaHHbBIM IIPABOM
JOJKeH 00IaIATE TOABKO OPraH, MCTIONHAIOm A Haxazarue, OpraHbl BHYT-
PEHHMX e, UCITOMHSIONIYE ITOPYYEHHE 0 PO3HICKE, HEITPAaBOMOYHEI PEIIaTh
YKA3aHHBIX BOIIPOCOB.

C yueTOM U3NOXKEHHOTO CUMTAEM HEOBXONMMEBIM BBeCTH CT. 91! «OcHo-
BAHWS U TIPOLECCYANBHBIN MOPANOK 3aAEPXKAHUA OCYXIACHHOTrO» CHEAYIO-
Hero cogepxXanus: «1, 3anepxaHue OCYXASHHOTO IIPOU3BOAUTCS IPY Ha~
JUYUHK NPEACTARNEHHS , BBIHECSHHOTO YIIOJHOMOUSHHBIM HA TO OPraHOM O
3aMeHe HaKa3aHHsl, He CBSI3aHHOTO ¢ JIHINeHUeM CBOOOB!, B CBSI3H C YKIIO-
HEHHMEM OCYKASHHOTO OT ero oTOrIBaHKA. 2. OpraH, BeJalomui UCTIONHE -
HHEM HAKa3aHWH, He CBSI3AHHBIX C JIMINEHUEM CBOOOILI, BBIHOCHUT MpEN-
CTABNEHHE O 3aMEHE HAKA3aHHS, HE CBA3AHHOIO C JIMIICHHUEM CBOGOLSI, B
CBSI3M C YKJIOHEHHEM OCYXJEHHOTO OT eTo oTObIBaHUSA. 3. BMecTe ¢ yKazaH-
HBIM IIPEACTABIEHUEM OpraH, BeAAIOIIMI UCTIONHEHUEM HAKA3aHH S, BRIHO-
CUT ITOCTAHOBAEHUE 0 33JePXKAHUH OCYKIEHHOTO B LIEJIAX 00ecnieueHus ero
SIBKM B CY JUTS1 PACCMOTPEHUSI IAHHOTO IIpefcTaBieHus. JJaHHOe I0CTaHOoB-
JIGHUE HATIPABNSETCS IUTS1 UCTTOJNHEHUST OpPraHy Jo3HaHus, 4. OpraH go3Ha-
HUS IPU OOHAPYXKEHHH OCYRKISHHOTO 3a/IePXMUBaeT ero He 6onee yeM Ha
48 vacoB, 0 4eM HEMEAJIEHHO COO0IIAET OPraHy, BelaloLeMy UCITOTHEHHEeM
HaKa3aHMsI, U CYRy».

Cratpio 94 HazBaTs «OCHOBAHUS OCBOBOXKICHNS 3aREPXKAHHOIO» U IO~
NIOJIHUTD YaCThIO 6 Clenyiowero coaepxauus: «b, IIpH orkase cyna B 3aK-~
JIOYEHMU 33IEPKAHHOrO OCYKIEHHOTO T10Z CTPaXy OH JOJIKEH OBITh He3a-
MEIUTUTENIBHO OCBODOXIEHS . '
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