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IIpo6aempl HOBOrO 3aKOHOPATENBCTBA B TPaBONPHMEHHTEILHOM
npakrake. MaTepuankl HaydHo-npaxkTHdeckodl  xoHdepenumm.- Mxesck:
Axanemus ipaBa u ylpasnenus. Foxesckuil gpunuan, 2003.- 158 c.

B c60pHEK BOUIIH Marepuansl HAaY4HO-TIPAKTHYECKOH KOH(EpeHIMH
«IIpoGiieMBl HOBOrO 3aKOHOAATENLCTEA B TPABONPHMEHHTENbHON NIPaKTHKE.

B Tesnucax oTpaxeHBl HauBonee axTyanpHble BONPOCH! NIPHMEHEHHSA
YTONIOBHO-TIPOLECCYANBHOIO M [PaXHAHCKOro  KomexcoB  Poccmiickoii
®enepanyy. ChopMymMpoBaHs! NPeANOKEHHS IO HX COBEPLIEHCTBOBAHKIO,

. Marepyansl  cOopHMXAa — npenHasHadeHHl JNd  npodeccopcxo-
IPenoaBaTeNbCKOr0 COCTABA, CTYAEHTOB IODHIOMYECKHX CIEUANbHOCTEH,
TPaxTHYeCKHX PaGOTHIKOB CYAa U POKYPATypPHL.

PE}JRKHHOHHaH ROJINIErNs 2

Yewmmnn B.M. -~ gupextop Vbxesckoro qunuana AkageMuy npasa u
ynpaBneHns ( OTB. PEJAKTOD);
3unarymnmn 3.3, - HOKTOp IOpHAHUECKHX HayK, npodeccop;
Iockonnn B.B. - noxrop 10puzmyeckux Hayk, npodeccop;
Bareruko JLM. - xaHnpnat IopuIMYIECKHX HAYK, JOLEHT;
Hnpncosa C.®. - xaHAMAAT IOPHIMYECKHX HAYK, NOLIEHT;
Jepraves B.®. - xaHIujaT NeZarorHMEcKHX HAYK, JOLEHT;

AxaneMus npaga ¥ YOpaBIeHUs
Vxercknii dunman



€aMOOPraHH3YIOMMXCH CHCTEM (KaKoil ABIJETCH 3KOHOMHKA) MOKA3EIBAET, KAK
€& Mepel, Hapamy ¢ BelpabaThBACMEIMH B paMKaX COBCTBEHHO PHIHOYHOIO
MeXaHM3Ma LEHOBBIMM HMIYJhCaMH, ACHCTBYIOT HA 3KOHOMHKY B KayecTBe
ynpasnmomux napaMerpos [Ilaxmaros ®. IocyzapcTso ¥ 2KOHOMHKa (BlacTh
¥ 6usmec), M., 1999. C. 87-96.]. Yrpasamomue xe HapaMeTpel, B CBOKO
ouepenb, Hepemxo BrlpabaTHIBAIOTCA caMoi CHCTEMOH W, TakHM o0pasoM, B
OlIpeZeNIeHHOM CMBICIE HX MOXHO CUHMTATh IEPEMeHHEIMI COCTOSHMAMH.

Henast BHBOI BCEMY BBILIEH3NOXKEHHOMY, cliefyeT O0paruTs BHMMAHHeE
Ha TO, wuro, mpoGneMa, B LENOM, 3EKMIOYAETCA B JIOCTPOCHHH
(OYHKOHOHMpYIOIIETO M JOCTOHHOTO  HenoBeKa 5KOHOMMYECKOTo |
obmecTeennoro popsaka. METOX ke cOCTOMT B TOM, HTO pPEIUHTENbHOE
XenaHue NOpsAAKxa PACTIPOCTPAHACTCS HA CO3JAHNE IKOHOMMMECKUX (OPM, 3THM
H OTPAHMYMBACTCH, B TO BPEMA KaK CaM KOHOMMYECKHH NPONECC OCTABISIOT

P4a3BABATLHCA 110 coBCTBEHHRIM 3aKOHAM.

Bapamnanze C.M,
HIICYE Yory
MOHATHE H CTPYKTYPA IPABOBOT'O CTATYCA

YEJOBEKA H PAKTAHAHA

IIpaBoBo#t  craryc 4HenoBeka H  TIpaXHaHWHA  MOXeT  OhITH
OXapaKTepusoBay Kak CHCTeMa IipaB B o0ssamHoctelf, 3aKoHONATENBHO
3aKpenuseMas TocyJapeTBOM B KOHCTHTYHUHSX H MHEIX HODMATHBHO-IIPABOBBIX
akrax. Ilpapa u oOs3aHHOCTH OCHOBHOM HcXONHHIR snemeHT npasa. Cremyer
cornacutecs ¢ I.B. ManbuessiM, 4T0 Huyero Gomee BaXHOIO B CTPYKTYpe
TIpaBa 1o CyiecTBy HeT. «CHCTeMa NpaB B 0083aHHOCTel — CepAUeByHa, UEHTp
HpaBoBO# cepsl U 3Hech NSKUT XMOY K PEINEHHI0 OCHOBHBIX IOPHIMYECKUX
npobnem» (Mansues I'.B. TIpasa nuusoCTH: TopUAMYecKas HOpMA X conyanbHag
peicreutensrocTh, Koneratynus CCCP u npaBoBOE NONOKEHHE NHYHOCTH.
M., 1979. C, 50)



Tonoxenye JUYHOCTH ONpeReNAeTcd pasHOOOPasHRIMM COUMANLHBIMH
HOpPMaMK  (MOPIBHEIMH, TOJHTHYECKHMY, PENHTHOZHEIMH, TNPaBOBHIMH M
IPYTMMHM), KOTOpEIE ONpeNeistior & ¢Ra3u ¢ obmecTsoM B HenoM. Bceé ato
xapaxTepusyer cobolf oblecTBeHHOE MONOKEHHE NHIHOCTH. YacThIO 3TOro
NONOXEHKA KBNseTCH NPARBOBOH CTATYC, XOTOPHIH XapakTepH3yeT OTHOIIEHUS
JHYHOCTH TONBKO ¢ TOCYAAPCTBOM.

Moy npasopmM CTaTycoM NMYHOCTH TNOHMMaeTcs IOPHIHYECKH
3aKpeN/ieHHoe ITOJIOKEHHEe uwelioBeka B olmiecTse, ero mpasa, CBOGOAEL M
OBf3AHHOCTH, YCTaHOBNCHHBIE 3aKOHONATENSCTBOM H  TapaHTHPOBAMHLIE
FOCYAapCTBOM.

Pasmavator O6IMN, CHELHATBHE & HHIMBHIYanbHEIH IIpaBOBEIE
CTaTyChL

B npasax 1 06432HHOCTAX HE TONBKO QHKCHPYIOTCE 06pasie!, CTaHapTH
NOBENEHMS, KOTOPEIE TOCYNapeTBO CHMTACT 00432TENEBHEIMH, NONESHBIMHE,
nenecooBpasHpiMp A HOPMANBHOR  HI3HEHEATEeNHHOCTH  COLMANBHOMN
CHCTEeMBi, HO H pPACKDHIBAIOTCS OCHOBHEIE NPHHIENLl B3aUMOOTHOIIEHHH
rocyzapersa 4 jmgHocTH. (JIyxamesa E.A. Tlpas yenoseka, M., 2000. C. 91.).

BaaumocBsz®m  rocymapertBa M MuauBMpa  TpeOyloT  udTkoi
YPETYAKPOBANHOCTH M yHopafodeHHocTH. OTo  ofiycnmoeneHo  ocoboit
BXHOCTHI0 TAKOTO poJa OTHOIEHWH NN ROMNEPNAHMS CYLWECTBYIOMETO
CTpos, ANA €ro HOPMANBHOTO (PYHKUHMOHHpoBaHKA. [IpaBorofl craTyc MHAMBUAA
pasnuuaercs B 3aBHCMMOCTH OT TOTO, BHICTYNAeT JM OH B KauecTse
cofcTsesHOr0, HHOCTPARHOTO IpaxaaHuHa Jmbo muua Ges rpaxaaHcTed. [
GombUMHCTBA HACETCHAA, HAXONAIEracs IOA IOPHCAMKUMEH MHOCTPaHHOIO
rocyAapcTBa, NpeAnocklikoi o6xananus npaBaMi B o0S3aHHOCTAME ABNSETCA
IPaXNAHCTEO KaK ONPeNeNEHHOE MONHTHKO-NPABOBOE COCTOSHHE YeNOBEKa.
(Marysoe HJ. Jluysocts, mpasa, Aemoxparus. Caparos. 1992, C. 72.)
I'paxJaHCTBO  SBNSETCA  JUIs  MHIAMBULA  IODMAWYECKHM  OCHOBAHHEM
ITOJB30BATRCA PAaBAMH ¥ CBOOOJAMH M BEITONHATE YCTAHOBJIEHHbIE 38KOHOM

06238.}!1-100'1'14, T.C. OCHOBAHHEM TIPDABOBOTO CTATyCA I'PaXiaHnHa.
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Tlpasa 4 06s3aHHOCTH B NPABOBOM rocyAapcTBe QHKCHPYIOT CIOKHYIO
cHCTEeMY B3amMOCBs3eli rocyiapeTBa M NHYHOCTH, OCHOBAHHYIO HA
JNEMOKDATHYECKMX TpHHUMmax. IOpuiaudeckwe npaBa M oBA38HHOCTH
ONpENeisioT BaXHellMe napaMeTpl TNOBERCHHS JHYHOCTH B CTPYKType
obmecTBenHnx ‘cBizell ofmectsa. IlpaBoBoil craryc, npHpoma mpas u
0043aHHOCTEH K&K KMIOYERHe NOHATHA [PaBOBOH HayKH NPHBIEKAIOT
NpUCTANEHOE BHHMaHHE IOPHCTOB.

CymecTByer HeCKOJIBKO NOJXONOB K ONpelelleHHIO NIPAaBOBOro CTaryca
mayHOCTH. B CTPyKTYpy mpaBOBOTO CTaTyca BKIIOYAeTcs pasnuuumi Habop
snemeHTOB. HexoTopele y4éHpie BKMIOYMAOT HENOCPEACTBEHHO B TPABOBOM
craTyc JHyHocTH rpaiianctso. (Komcruryuus Poccmiickolt ®enepauuy.
Kommenrtapmit. M., 1994, C. 76.), npyrme — ofmyro mnpasocnocoBroCTS,
rapauTin (KorcturynuonHssif crarye munocta 8 CCCP. M., 1980. C. 21-26.),
saxoHHbie unTepeck (Mamyr JL.C. ConuansHoe rocyAapcTso ¢ TOUKH 3peHus
npasa // Tocymapcrso u mpaso. 2001. Ne7. C. 5-14), ropummueckywo
OTBETCTBEHHOCTE K JIp.

Tlpapa ® cBOBOARI WHJMBHIAZ — 3TO YCIOBHA €ro HOPManbHOH
KH3HEACATENBHOCTH. B HUX BRIpakeHa T4 Mepa cBOOOZEI, KOTOpas IO3BOISET

coBMemaTh e& co ceofonol Apyrax monei. '

Ilpasa wemopeka — 3T0 CyOBEKTMBHEIE NpaBa, 3aKpelyéHHLIE B
KOHCTHTYUHAX H 3aKoHax. OHM MHOrooGpasHE! 10 CORepxanmuio, 06bEMY,
criocobamM peanusanuy. 3aKpemieHHe TOrO MM MHOTO CyOBeKTHBHOrO Ipasa B
3aKOHOJATENECTEE JIO/DKHO O3HAaYaTh PeajbHYH BO3MOXHOCTh MHIWBMAA
cBOBOJHO NIONH30BATECA OHpEnenEHHHIM ONAroM, COBEPIIATH ONpeensHHEe
ZeHCTBHA B TPAHALAX K B NOpPAIKe, 0603HAYEHHBIX B 3aKOHE.

IocymapcrBo 3akpennser IpasBa JMYHOCTH He IIPOM3BONLHO, OHO
fopuuIecky oOpPMASET eCTECTBEHHEIE [paBa 4eNobeKa, a Takxe Habop npas,
KOTOpEL OOYCNIOBIEH YDPOBHEM O3KOHOMHYECKOro pa3BuTHS obmecrsa.
3axoHOzAaTENsH MOXET 3aKpeIUIfTh TONBKO TAaKHe NpaBa, MIf OCYIeCTBISHMSH

KOTOPBIX CHOPMMPOBAINCE COLMATBHO-IKOHOMHYECKHE M [OIHTHYECKME
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APEANOCELIKY, BhITEKAIOUME B3 PeAThHEX 001ecTBEHHEIX oTHOenu#H, Ipasa
JUYHOCTH He «Iap» 3aKOHOJATENA, & COUMANBHBIE  BO3MOXHOCTH,
ofecneunBaoIie HeNoBeKy ONpefenéHHbI CTARApT XH3HH. 38KOHOZATENS
HE MOXET MCKYCCTBEHHO «3aHMKATH» HAM «3aBhlmaTh» 06bpéM npas u csofox.
OH CBs3ad NpHHUHNAMM H HOPMaMH €CTECTBEHHOTO IIpaBa, YCIOBHSMH
COLMANBHRX BIAUMOCBS3el MOnel, COCTOSHMEM 3KOHOMHYECKOTO pDasBHTHA
obmectsa. (Jyxawena E.A. ITpapa yenosexa. M., 2000, C. 95.).

Hu omus 4enoBeK He MOXET PealM30BaTh Cpasy Bce CYGBEKTHBHEIE
npasa, Bxojduie B ero npasogoit cratyc. QOpMEI, crioco0sl, cramdn
peanu3aMy Kaknoro CyOBEKTHBHONO HpaBa OHpeNendercs ero CymHOCTHIO,
MeXaHU3MOM TNepeBOfia B NpPaKTHYeCKOe IOBEICHWE MoIed, a Takke TeMu
peatbHEIME YCIOBHAMH, KOTOPbIe NPEAYCMOTPEHH B 3aKOHe.

CyGBeKTHBHOE NPABO Xak IOPHAHYECKA] KaTeropHs PacKphrlBasTes Yepes
Habop OnperenEHHBIX TPH3HAKOB: BO3MOXKHOCTD IIONB30BAHHS IEHHEIM
COUMANBHEIM OnaroM; NOJHOMOYHS COBepIIaTh ONpefentHHBE OeHcTBHA M
TpefoBaTH COOTRETCTBYROINMX AeficTBHHA OT ApYrHX JML; CBOGONY TOBENEHHS,
DOCTYIKOB B IpaHMIaX, YCTaHOBIGHHSIX HODMOH IIpaBa; BO3MOXHOCTE
o6paTHTECA K TOCYAAPCTBY J7if 3aIIATH HAPYIIeHHOTO Ipasa,

Paccmartpusas npasa ¥ cBoGop! Kak JIeMEHT IIPaBOBOrO CTATYCa, B HEro
BKIOMAETCA HE TONRKO OCHOBHEIE (KOHCTHTYIMOHHEIE) NpaBa, HO M BECh
KOMIUIEKC IIpaB, BHITEKAIOMMX M3 3aKOHOB (BHYTPHMIOCYLAPCTBEHHBIX H
MeXAyHApoaHbIx). Ocobo CleRyeT NOXYEPKHYTH BIHAHHE MEXIYHDOAHBIX
HOPM O TIpaBax 4enoBeKa HA PACHIMpEHWe HPaBOBOIO CTATYCA NHYHOCTH B
COBPEMEHHOM Mupe. AKT PaTiHKaUu¥ TOTO WK MHOrO JJOrOBOpa O3HayaeT
ANA TOCYAAapCTBA HEoOXOAMMOCTE  IIPWBECTH CBOE 3aKOHONATENECTEO B
COOTBETCTBMHM C B3ATHMM Ha cefs ofszatenscrsamu. B psage crpan (CIIIA,
Ucnagus, Qpsmums, DepManuf) MexAyHapoZEbple JOTOROPH, NOMYUHBLINE
rOCyZPCTBEHHO-NPABOBOE TIPH3HAHHE, ABTOMATHYECKH CTAHOBATCH COCTABHON
YacTBIO BHyTpeHRero mpasa. OJHako He BCE HOPMBI MEXIYHApPOXHBIX

cornamenud, ocofemno B  ofpacTh TpaB  YENOBEK4,  ABIMOTCH
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CAMOMCIIONHUTEBHNIMY. EAuMHCTBeHHBIH DYTh WX peand3aluy — H3JaHHe
COOTBETCTEYIOMIEN0  BHYTPHIOCYHEPCTBEHHOTO  3aKOHODATENLHOID  KTa.
MexayHapORHOE NpaBo NOCTENEHHO CTAHOBHTICH YHHBEPCANLHBLIM, 4 Ero
HOpMBI W DPHHUAIGE — 0043aTeNbHBIMM JUIA BCEX IOCYJBPCTB, YYACTHHKOB
MexIyHaponsoro coobmecrsa. (Kapramkue B.A. Tlpago uenosexa B
MEXIyHapOAHOM H BHYTPHFOCYZapcTBeRHOM npase. M., 1995, C)
3ax0HOJATENLCTBO WCHLITHIBAET B HEIHEIUHEH Poccud 3aMeTHo
BO3pACTAIOLIEE BIAHSTHHE MEXAYHRPOZHO-IPABOBREIX aKTOB IIC IIpABaM
YenoBeKa.

TL1 cr.17 Komemutyuus PQ npososrnamaer: «B  Poccuiickoit
Penepaliuy NPH3HAIOTCS M FAPaHTHPYIOTCA Npasa ¥ cBOOOXHI 4enoBeka K
TP@WKAAHMHA  COrNach0 OOMWEnpH3HAHHEM [NpRHIMIAM M HOpMam
MEXIyHapOoAHOrO Mpasa B CooTBetcTBMM ¢ jHaHHOH KoHctutynmeiiy.
(Koncruryimn Poccmiickoit  ®eneparpan. M., 2002.). Dro nonoxenue
KoHotuTynME 28T OCHOBANHE NOHMMATH TNPaBOBOH CTATYC 4eNOBEKa M
rpakIaHHHA KaK  efMHBH{ KOMIDIEXC  BHYTPMIOCYHAPCTHEHHEIX M

MEXIYHAPOAREIX HOPM, COTEPANMX NpaBa M CBOGOMNE! IPakaaH.

Bataes HLA.

k. 10. H., Hocesckuii punuan Husicezopodckoi arademuu MBI Poccuu
NPEABAPHTEILHOE PACCIEAOBAHHUE NMOCSITATEJILCTB HA
KYJILTYPHBIE HEHHOCTH, HAXOIAIMECH B
COBCTBEHHOCTH I'PAXIAR

TlocaraTeNsCTBO Ha KyNBTYPHBIE IIEHHOCTHM COCTARISIOT HeBONBIIYIO
Zomo B obuleM uHcne HMYLIECTREHHBIX NPECTYIUIEHHH, OJHAKO 3aHHMAIOT
ocofoe MecTO, TaK KaK OOBEKTOM [IPECTYNHBIX ISHCTBMM ABNAOTCA
YHEKAIBHEIE HCTOPHYECKHE M XYNOKECTBEHHEIE NIaMATHHKH, KOTOPHE HMEIOT
He TOABKO 3HAYMTENBHYIO MATEpHANBHYIO, HO ¥ HENPEeXOAINYI0 HYXOBHYIO

HNEHHOCTD,



