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IIpo6aempl HOBOrO 3aKOHOPATENBCTBA B TPaBONPHMEHHTEILHOM
npakrake. MaTepuankl HaydHo-npaxkTHdeckodl  xoHdepenumm.- Mxesck:
Axanemus ipaBa u ylpasnenus. Foxesckuil gpunuan, 2003.- 158 c.

B c60pHEK BOUIIH Marepuansl HAaY4HO-TIPAKTHYECKOH KOH(EpeHIMH
«IIpoGiieMBl HOBOrO 3aKOHOAATENLCTEA B TPABONPHMEHHTENbHON NIPaKTHKE.

B Tesnucax oTpaxeHBl HauBonee axTyanpHble BONPOCH! NIPHMEHEHHSA
YTONIOBHO-TIPOLECCYANBHOIO M [PaXHAHCKOro  KomexcoB  Poccmiickoii
®enepanyy. ChopMymMpoBaHs! NPeANOKEHHS IO HX COBEPLIEHCTBOBAHKIO,

. Marepyansl  cOopHMXAa — npenHasHadeHHl JNd  npodeccopcxo-
IPenoaBaTeNbCKOr0 COCTABA, CTYAEHTOB IODHIOMYECKHX CIEUANbHOCTEH,
TPaxTHYeCKHX PaGOTHIKOB CYAa U POKYPATypPHL.

PE}JRKHHOHHaH ROJINIErNs 2

Yewmmnn B.M. -~ gupextop Vbxesckoro qunuana AkageMuy npasa u
ynpaBneHns ( OTB. PEJAKTOD);
3unarymnmn 3.3, - HOKTOp IOpHAHUECKHX HayK, npodeccop;
Iockonnn B.B. - noxrop 10puzmyeckux Hayk, npodeccop;
Bareruko JLM. - xaHnpnat IopuIMYIECKHX HAYK, JOLEHT;
Hnpncosa C.®. - xaHAMAAT IOPHIMYECKHX HAYK, NOLIEHT;
Jepraves B.®. - xaHIujaT NeZarorHMEcKHX HAYK, JOLEHT;

AxaneMus npaga ¥ YOpaBIeHUs
Vxercknii dunman



Yepanimen B.A.
k0.H., HIICYE Yor'V.
POBJEMB] DOBATHA OPHIMYECKOE JHIIO» B COBPEMEHHOM
POCCHIICKOM 3AKOHOJATEJILCTBE

B coorsercTeuE co cTathelt 48 K PO jopuapyecknM NHLIOM IpH3HACTCA
OpraHM3zanMs, KoTopas HMeeT B coGCTBEHHOCTH, XO3SHCTBEHHOM BEJEHHH HIM
ONEPaTHBHOM YNPaBieHHH 060cobNeHHOE MMYIECTBO H OTBEYAET L0 CBOMM
0053aTENBCTBAM 3TUM HMYIICCTBOM, MOXET OT CBOEr0 HMEHM npuobperars H
OCYIIECTRIIATE HMYINECTBEHHEIE U JHYHbiC HeUMYINECTBEHHEIE NPABA, HECTH
obasaHHOCTH, OBITh HCTHOM ¥ OTBETYMKOM B cyAe. JononHuTensHo
YKA3EIBACTCH, YTO IOPUANYECKHE AN KOIDKHE] HMETH CaMOCTOATeNbHEL Ganane
WA CMETY.

Taxum oOpasoM, B HaseamsoHl cratee TK PO chopMymposaHsl
cnesyiompe 00132TENbEEE NPA3HAKH JOPAIHYECKOTo JIHLE:

- OpraHU3alHOHHOE eXHHCTBO;

- ofnananpe ob6ocobGNeHHRIM HMYIIECTBOM HA TOM MM HHOM BEIIHOM
npase; .

- ¢mocoBHOCTS OT CBOEr0 MMEHHM mpHoOperaTs M OCYIIECTBNATh
HMYIECTREHHBle ¥ IIMYHEIE HeHMYINEeCTBeHHEIS Npasa, HecTH oD%3aHHOCTH,
OTBEYaTh 110 CBOKM 0043aTeNECTBAM 3aKPEIEHHEIM HMYILECTBOM;

- cHocoBHOCTE GEITE HCTIIOM H OTBETIHKOM B CYAE;

- orpaxerHe obocolnennoro uMymectsa B caMocTosTensaoM Ganaxce
WM CMeTe.

Cpenu YKa3aHHLIX INpH3HAKOB OONBIIMHCTBO aBTOPOB BBHIAENMIOT B
Ka4qecTBE TIMABHOTO - HamuyHe Y ropugudeckoro nuna ofocobnennoro
uMymiecTpa. TaxkoH Dopxon HMeeT [aBHIOI WCTOPHIO B OTEYECTBEHHOH
npasopoii mayke. Eme B 20-e romgst 8 CCCP rnomyunna 3HayHTENEHOE
pacnpocTpaneHHe TEOpMs IODHAMMECKOrO JIMIA HasnlBaeMasd  «Teopueit

TIepCOHUMIHPOBARHHOT0 HMymecTsa», OasuHpyomiascs Ha HaedX TEOPHH
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IOpUAMECKOTO THIA KAK (HENeBOr0 HMYMIECTBA» HEMELKOro y4eHoro-
npasoseza 19 sexa A. Bpunua. OcHOBHas Mied KOHUENUHA JAHHOH Teopuu
3aKmovanacy B fom, 4YTO rIaBHOH QYHKNHeH OPARMYECKOrO JHMLA sBANETCH
obsenuHeENe paIHIHBIX UMYIIECTS B €IHHBIR KOMILIEKC B YIPABACHHE 3THM
HMYINECTBeHHEIM  KoMilekcoM. CTOPOHHHKM  TCOPHM  CHHTANH, 4TO
0BocobieHHOE UMYLIECTRO SBNAETCS peanbHOH O0CHOBOI IOPHINYECKOr0 JHIE H
33KOHOAATRNE NEPCOBRGUNAPYET ero, HANEIsd BIafeIbla UMYIIECTRa IPaBaMH
JOpHAMYECKOro #HLE. HecMoTps Ha CBOE Janekoe BO3HMKHOBEMHE RaHHas
TeOpHs aKTyalbwa X B Haly KHH, OZHHM M3 gaubonee aKkTHBHEIX ee
CTOPOHHHEKOB CerofHA gBINETCH, B yacTHOCTH, E.A. Cyxasos.

B 710 xe Bpemsa, CleLyeT OTMETHTh, 9TO 060 IOpHIHYECKOe JHIO B
TeYeHHe XAKOTO-TO HepHOJa CBOEro CyUIeCTBOBAaHAS MOXET BooOme He
obnanars Booble HUKAKHM MMYIIECTBOM, Kak O HIMPOKO HHM TPaKTOBANH 3TO
TOHATHE. BONBUMMHCTBO KOMMEPYECKHX Oprammsauufi yxe npH CcO3NaHMHA
obnazanc xakuM-nuGO HMYDIECTBOM, IIOCKOJBKY HE MEHEee IIONOBHHEL HX
YCTABHOrO  KammTajla [OMDKHO OBII0  OIWIAYeHO  YUPeXUTeNsMH K
rocyZapcTBeHHOH perucrpanyy xoMMepueckoif oprammsanuy. OnHako, TaHHas
HOpMa, ofImas i BCEX IOPMAMYECKHX JHI — KOMMEpYeCKHX OpraHuaaruii,
cofepxanacs ek B [onoueHnn o nopsaxe rocyfapCIBEHHON PEeruCIpaun
cyOBEKTOB NIPeNPUHHMATENBCKOH HedTeNbHOCTH, YTBEpKIASHHOM YKasoM
Ilpezunesra PO or 8 womn 1994 ‘. NI482 "O6 YIIOpSIOdeHIH
rocyZapCTBEHHOH  perueTpauuy  NpejnupHHAMaTenell HAa  TeppHTOpHM
Poceniickoit ®epepamun” (¢ mam. ¥ gom. ot 29 asrycra 2001 r., 21 oxrabps
2002 r.), u mpexpaTHNa CcBO¢ MACHCTBHE B CBA3M C BCTYINCHHEM B CHIY
DenepanbHOTO 3aK0HA or 8 anrycra 2001 r. N 129-@3 "O rocynapcrBesnoit
perucTpauH  ropHimyeckux Juu". B pelicTByiomeM  3aKOHONATENLCTBE
IpeXyCMOTpeHa HeoGXOZHMOCTE Ha MOMEHT PErCTpauMi IOPHIHYEcKoro iuua
OTIATA YCTABHOTO KanuTana ofmecTsa ¢ OrpaHuHeHHOM OTBETCTBEHHOCTHIO ero
YYaCTHHKAMH He MeHee deM Hanonosuny (crates 90 TK P®), unenom

NMPOKH3BOACTBEHHOrO KoollepaTWdBa - HE MEHEe JeCcATH MNPOUEHTOB MaesBoro
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p3goca (crates 109 K P®), cobGCTBeHHMKOM TIOCYNApPCTBEHHOIQ MM
MYHHUWMNQTGHOIO TNPEeINpHATHA, OCHOBAHHOIO Ha IipaBe X03AlCTBEHHOrO
BeleHud, - IojHOCThiO (crarka 114 TK PM), e axumoHepHoro obimecrsa,
HanpuMep, IpedycMOTPeHa OIulaTa He MeHee 50 nNpoueHToB aKuui yxe B cpox
He I03/Hee MEecsleB ¢ MOMEHTa TOCYNapCTBEHHOH perucTpaimuH ofmecTsa
(cratbs 34 3akona o6 AQ B penaxiud ot 07.08.2001 r.). AHaNHs Ha3BAHHEIX
TpABOBEIX HOpM NOSBONAET CJAENaTh BHIBOJ, YTO He BCE KOMMeEpYecKHe
opraHpzang; MoryT obnanaTk 0GocoGNEHHBIM KMYIIECTEOM B MOMEHT CBOEIO
cosgaEmA. BoAEMMHCTBO ke HEKOMMepUeCKHX opraHu3auui B MOMEHT H cpasy
TIOCNE CBOErO CO3JaHMs BooOIIE He 00MafaloT HHKAKMMY BEIIaMH, HY NpaBaMu
TpeboBanua, Hu TeM OGonee ofszarenscTBamu. Jina ux yupegurenedl He
TIpenycMOTpeHO 00438HHOCTh, HE OPMAPOBATH KaKOH-THG0 YCTaBHEIH KamwTan
OpraHWzalliy, HE HaTeliTh €6 MMYIecTBOM HEBM obpasoM. Vmymiecreo
HEKOMMepYeckux opramusamuil (QopMuEpyercs JMiop B Ipomecce MX
JEATENHHOCTH 38 CUET MOBGhIX 3aKOHHRIX HCTOUHHKOB.

Taxum o6pasoM, ecid GOpMATEHO clenosaTs HopMe craTel 48 I'K PO, To
GONBIMHCTBO KOMMEpYECKHX # HEKOMMEDHECKHX OpraHM3aliii B KaKHe-To
MOMEHTHl MX CYMECTBOBAHHMS MOXHO CYATATh IOPHAMYECKMMM THLAMM, @ B
Kakue-T0 — Her. C 3THM HeNb3d ‘COTNIACHTLCH, IOCKONBKY oOnamanue
opranuzalHeil HMyDIECTBOM B NpaBoBoii ¢opMe, 0CHOBanHOH Ha ONHOM M3 Tpex
BEIIHBIX Np&B, He TVABHEIA DPH3HAK IOPHAHYECKOrO JHMUE, & OXMH M3 THCMa
BO3MOXHBIX.

Jlrobast npaxTHIecKad ZAeqTENBHOCTS, pagd KoTOpoi #  cosgaercs
IOpHAWIECKOE JIHHO Kak CyOBEKT TNpPaBOOTHOLIGHMH, HeMbiciuma Oes
COOTBETCTBYIOIOUX MHCTPYMEHTOB: INpeIMETOB TeXHHWKH, 3HAHHM, HakoHel,
OpOCTO JEHEKHHX CpencTB. OObeIMHEHHE 9THX MHCTPYMEGHTOB B OXMH
HMYIGECTBEHHBIH KOMIUIEKC, NpUHAIIEXamyuil KOHKpeTHOMH opramaéaunu,
OTIpaHHYeHHe €ro OT HMYHECTB, INpPHHAJIEKAUMX JPYTHM IHHaM, B
JopHIpdecKkoll THTepaType Ha3kBAETCA HMYylecTBeHHOH o06ocofnesEoCTHIO

IOPUANYECKOro nula. IIpaBoBeie opMel MMymecTBeHHoR ofocoGueHsocTs y
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PA3NMUHE BHAOB IOPHANUECKHX JIML Méry'r CYWIECTBEHHO pa3nuuarhbes. Tax,
X037HCTBEHHEIE TOBAPHINECTBA M OCIIecTBa, KOONEPATHBN 06NalaloT MpaBoM
coGCTBEHHOCTH Ha NPHHAMIEXZIee MM HMYLIECTBO, TOrZa KaK yHHTapHbIe
NpeAUpHATAS - JHIMG NPaBOM XO3AMCTBEHHOTO BENEHHMA ¥ OIEPATBRHOrO
ynpapnenus.  ViMymectsenroe — ofocobneHse  IOPHAMYECKOro  nMLa
npepmonaraer, B Nepsyl0 O4epens, NPUIHAHHE NPHHANIENHOCTH HMYINECTBA
napuoMy cyOBEKTY C HajeneHueM €ro KOMIUISKCOM npas u obsasaHHOCTel 110
YIPABJEHWIO COOTBETCTBYIOHIMMH 0OGBEKTaMH M YCTAHOBIGHHEM CHCTEMLL
NPaBOBHIX OTHOUWIEHHMH 110 OBOJY AGHHOTO mvxyniec'raa ¢ IPYTHMH cyGnexTamy,
Iox npuHAzNeXHOCTHIO € IOHMMEETCH 3aKoHONATENBHO 3aKpEILIeHHas
BO3MOXHOCTH OTHOLUEHHMS, B YCTAHOBJIGHHEIX NpelieliaX, K MMYINECTBY, Kak K
CBOEMY cOOCTBEHHOMY, C TIPaBaMH TIONBIOBAHHY H DACTIOPSDKEHHA MM cBOeH
BIIACTHIO K B CBOUX MHTEPECEX.

Tlpu3HaxkoM 1OpUAHYECKOTO JMUa, TAKHM 06pasoM, 6onee ROTHYHO HE
HanWuMe ¥ JOPHAMYECKOrD JMlla MMYIecTea, a ero olocobneHHOCTS, 4TO
nofpasyMeBaeT CYIIECTBEHEOE pasNE4YMe 3THX HOHATHE. MMymecTseHHas
060cofneHHOCTE IOPHARHECKAX UL, 3aKT0YaeTCd B HX clocobnocTH obnananms
ofiocabnenusiM HMymecTBoM. O6ocobrenHo¢ ke HMyIHECTRO IOSBIAEICK Y
OpraHM3amMM, eClH, BO-NEPBHIX, 33 Heli §pu3HaeTcs WMyWeECTBEHHAd
060cOONEHHOCTh ¥ €CHM, BO-BTOPHIX, HMEIOT MECTO  OIpefeNeHHkle
iopuamaecke  (axTH, CBu3AHHBIE, HampHMEp, ¢  npuobpereHueM,
H3TOTORTEHHEM EMYINECTRE # T.1L

TopBons wTOr, CHEexyeT ykasarb, UTO HMYIeCTBeHHas 0GocobreHHOCTH
npucyma BeeM Ge3s MCKIOYeHUs IOPHAMYECKAM JHUaM ¢ CaMOTO MOMEHTA HX
CO3JAHHA, TOIAA KaK [EPBOHAYANLHOE IOABJIEHME Y  KOHKPETHOIO
IopUIHYecKoTo JHia 060cobNeHHOro HMYIIECTBE, MOXKET M He COBMAaaTh C
MOMEHTOM (OPMHPOBAHNA €TO YCTABHOIO KAanuTana, # GOpMyNMpoBKa IIOHATHS
IopuAHyeckoro nuua B cratee 48 I'K PO HyXnagercs B YTOUHEHHH M MOXeET
BRITh NpEUIOKEHA, HATIPEMED, B clelytowelt penaKitiu:

«Crares 48, TlonsTie IOPHANYECKOTO JIHIA,
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1. JOpuaMyYecKHM JIMIOM IpH3HAETCS HMylnecTeHHo obocobnennas Ha
mpase  COOCTBEHHOCTH, XO3SHCTBEHHOrO BeleHHS WIM  ONEPaTHBHOTO
yhpapnenns Opraup3alis, KOTopad OTBEYAaeT IO CBOMM OOS3aTenscIBaM,
DPHHAJICOKANEM el UMYNIECTBOM, MOXET OT CBOEI0 MMEHH npuobperats M
OCYIUECTBIIATE MMYUICCTBEHHEIE M JIMYHBIE HEHMYIIECTBEHHBIE IIpaBa, HECTH
o6a3aHBOCTH, GRITE HCTIIOM A OTBETHHKOM B CYHIE,

IOpumydeckne nMna XOMDKHEI MMETh CAMOCTOATENBHBIA 6Ganamc M

CMETy».

Axywer H.B., Konosanosa T.IO,
Axademuu ynpaenernus MBI Poccuu

OYHKIMH CONAATBHO-TICHXOJIOTHYECKOH
KOMHOETEHTHOCTH PYKOBOAHTEJS OPTAHOB BHYTPEHHHX

JEX

C nmosmmuit CHCTEMHOrO INOAXOJAAa MECTO H PONB  COIHANLHO-
HCHXONIOTHYECKOH KOMIICTeHTHOCTH PYKOBOZMTENS Oprasa BHYTPEHHHMX HeNl B
ofmefi cucTeMe ynpaplieHMS OPraHAMH BHYTPEHHMX Jel MOXHO OOpeNenuTh
KaK npobleMy BHYTPEHHEro KONTYPa YIpPaBeHHWs, CBAIAHHYIO ¢ DEIeHHeM
NCHXONOTHIECKHX npobneM ynpaBneHus, ofecneueHHs CIJIOYEHHOCTH M
enMHCTBA CHyKeOHRX KOIEKTHMBOB, HAXONIAEHHA TAKHX NCHXONOTHYECKH
ahPeKTHBHEIX  YUpaBNEHYECKWX  BO3ZeMCTBHH M CcO3haHmsd  Takmx
TICAXOJIOTHYECKVX YCIOBHH B CHCTEME YIpaBlIeHusd, KoTopele obecredwmm Or
MaKCHMATEHYI0 39 (eKTHBHOCTE YIIPARNEHHAS OPPAHOM BHYTPEHHHX NN,

CoumansHO-ICHXONOrHYECKHd  8HanH3  [03BOAAET  BHJENHTH B
YIPABNEHYSCKOH JeATensHOCTH o00ro PyKOBOZMTENH Kak MHUHHMYM
HECKONBKO OCHOBHEIX HatpasneHudl paloThl ¢ NOAMMHEHHEIMM: CO3JdHHE H3
COBOKYNHOCTH JOZiel  TapMOHWYHOIQ €QMHOTO IENOro - KONJIEKTHERA;
obecnieuenue Tpebyemsrx neifcTBuit Ha ONpeNENEHHOM OTpPE3Ke BpPEMeHM TpH
BHIMOJHEHNH T€X HMIM MHBX 330a¥; OpTaHH3amMo  d(PQexTuBHOro
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